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Rarus and Johnstown patents; but, as this controversy does not appear
in the complaint, it cannot be considered. The jurisdiction of the
circuit court of the United States is limited, in the sense that it has
no other jurisdiction than that conferred by the constitution and laws
of the United States. The presumption is that a case is without its
jurisdiction, unless the contrary affirmativelv appears; and it is not
sufficient that jurisdiction may be inferred argumentatively from
averments in the pleadings, but the averments should be positive.
Hanford v. Davies, 163 U. S. 273, 279, 16 Sup. Ct. 1051. In Metcalf
v. Watertown, 128 U. S. 586, 9 Sup. Ct. 173, Mr. Justice Harlan, speak-
ing for the court, said:
"Where the original jurisdiction ot a circuit court ot the United States is in-

voked upon the soie ground that the determination of the suit depends upon
some question of a federal nature, it must appear at the outset, from the declara-
tion or bill of the party suing, that the suit is of that character; in other words,
it must appear, in that class of cases, that the suit was one of which the circuit
court, at the time Its jUrisdiction is Invoked, could properly take cognizance.
If it does not so appear, then the court, upon demurrer or motion, or upon its
own inspection of the pleadings, must dismiss the suit, just as it would remand
to the state court a suit which the record, at the time of removal, failed to show
was within the jurisdiction of the circuit court. It cannot retain it in order to
see whether the defendant may not raise some question of a federal nature, upon
which the right of recovery will finally depend; and, if so retained, the want
of jurisdiction at the commencement of the suit Is not cured by an answer or
plea which may suggest a question of that kind."
See, also, Mining Co. v. Turck, 150 U. S. 138, 14 Sup. Ct. 35; Han-

ford v. Davies, supra.
The decree, granting a temporary injunction, will therefore be re-

versed. It will be for the court below to determine whether the com-
plaint can be so amended as to present a cause within its jurisdiction.

ROSS, Circuit Judge (concurring). To bring this suit within the
jurisdiction of the court below, it was essential for the bill to show by
clear and unambiguous allegations that the suit involves a contro-
versy that can only be determined by reference to the federal statute,
and its proper application to the facts of the case. The averments of
the bill do not meet this requirement, and therefore I concur in the
judgment of reversal.
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This was an action at law by Roswell C. Nichols against the Fitch-
burg Railroad Company to recover damages for personal injuries re-
ceived by him while in charge of cattle on a train. In the circuit court
the verdict and judgment were given for the plaintiff, and the defend-
ant sued out this writ of error. The case has been heard on a motion
by plaintiff in error to amend the original writ in respect to the allega-
tion of plaintiff's citizenship.
George A. Torrey, for plaintiff in error.
George A. Blaney and William S. B. Hopkins, for defendant in error.
Before COLT and PUTNAM, Circuit Judges, and WEBB, District

Judge.

PUTNAM, Circuit Judge. The record in this case contains the suit-
able allegations to show the citizenship of the corporation defendant
in the court below, but it fails in this respect as to the plaintiff below.
'I'here, are only two courses open. If the plaintiff below is an alien,
or a citizen of some state other than Massachusetts, the record may be
amended in this court according to the truth by the consent of both
parties. Fletcher v. Peck, 6 Cranch, 87, 127; Kennedy v. Bank, 8
How. 586, 611; U. S. v. Hopewell, 51 Fed. 798, 800, 2 C. C. A. 510;
Nashua & L. R. Corp. v. Boston & L. R. Corp., 9 C. C. A. 468,61 Fed.
237, 245. If this is not done, thejudgment of the court below must
be reversed. It is not necessary to set aside the verdict, as the court
below may allow an amendment, in accordance with the facts, to
supply the defect, as well after verdict as before, provided it gives the
adverse party an opportunity to meet the new issue thus raised, if that
party is advised to do so. All this is not only in accordance with the
general principles of law, but is emphasized by section 954 of the Re-
vised Statutes, and paragraphs 1 and 3 of rule 11 of the circuit court.
Of course, if an amendment is not made, or the issue made by it is not
sustained, it will be the duty of the court below to dismiss the suit.
It is Ordered that the judgment of the circuit court be reversed, without
costs for either party in this court, and that the case be remanded to
the circuit court for further proceedings according to law, unless an
amendment is made in this court on or before February 1, 1898, as pro-
vided in this opinion.
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