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finding, the claim of the:protestants,. that the merchandise was duti-
able as a' manufacture of which paste is the component material of
chief value, should be sustained. This decision the court below
affirmed, and a careful consideration of the evidence and of the briefs
convinces us that the ruling is right. . The decree is therefore affirmed.
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JOHNSON ELECTRIC SERVICE CO. v. POWERS REGULATOR CO.
(Oircuit Court of Appeals, Seventh Circuit. January 3, 1898))
No. 426,

1 PATENTS—INTERPRETATION—INFRINGEMEN'1'

~ In a patent for a heat regulator, the diagrams showed, and the speciﬁca—
tions described, & bar designed to expand and contract with changes of
temperature, and the patentee stated that the valves were actuated *by
the direct utilization of the mechanical effects of the expansion or contrac-
tion of the substances of which the thermostat 18 composed.” The claima
included, as elements of the combination, “a thermostat and a double valve
operated directly thereby,” and “a thermostat whose free portion is moved
by a change of temperature in the surrounding medium.” Held, that the
patent was not Infringed by a device in which the thermostatic power
was furnished by confined rhigolene, which changes from a liquid to a
gaseous form, and back again, with variations of temperature.

8. SAME—TEMPERATURE REGULATORS.
" The Johnson patent, No. 814,027, for an Improvement in *“thermo-pneu-
matic temperature regulators,” construed and held not infringed.

Appeal from the Circuit Court of the United States for the North-
ern Division of the Northern District of Illinois.

This was a suit in equity by the Johnson Electric Service Company
against the Powers Regulator Company for alleged infringement of a
patent. The circuit court found that there was no infringement, and
dismissed the bill for want of equity. See 81 Fed. 626, for the opin-
ion of the circuit court, which contains a full description of the two
devices. From this decree the complainant has appealed.

Robert 8. Taylor, for appellant.
C. C. Linthicum and C. K. Offield, for appellee.

Before WOODS and JENKINS, Circuit Judges, and BUNN, DIS-
trict Judge.

PER CURIAM. ‘We concur in the opinion and conclusion of the court
below, as reported in 81 Fed. 626, that letters patent of the United
States No. 314,027, for improvements in thermo-pneumatic tempera-
ture regulators, had not been infringed by the appellee. The chief
criticism of that epinion by counsel here has been that it is founded
upon a mistaken definition or misconception of what constitutes a
thermostat. We do not perceive that there was such a misconception,
and, if there were, it was not the turning point of the dispute. By
force of the specification and drawings of the patent and the conclud-
ing terms of each of the claims, of which infringement is alleged, the
invention is limited to certain peculiarities of construction and result-
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ing functions described, which are not found in the regulators made
by the appellee. The thermostat of the appellant is one thing; that
of the appellee is another. The differencey are so0 clearly developed
in the opinion delivered below that a further discussion is deemed un-
necessary. The decree below is affirmed..

BALLOU SHOE-MACH. CO. v. DIZER et alt
(Cireuit Court, D. Massachiusstts, July, 1880)

PATENTS—PRELIMINARY INJUNCTION.

A preliminary injunction will not issue against a mere user of a machine
when plaintiffs have known for several years that the makers thereof were
manufacturing such machines, and did not warn or proceed against them or
any one else,

This was a suit in equity by the Ballou Shoe- Machme Company
against O. M. Dizer and others for alleged infringement of a patent,
The cause was heard on a motion for prehmmary injunction.

T. W. Clarke, for complalnant
E. P. Howe, for defendants.

- LOWELL, Circuit Judge. This is one of those cases in which the
complainants should be required to take the testimony in the regular
way before an injunction, ~The machine which they proceed against
was made by the Goodyear & McKay Sewing-Machine Company, and
is by them leased to the defendants. The complainants have known
for several years that the above-named eompany were making these
machiney, and have not warned them, nor proceeded against them,
nor against any one. The only reason given for the delay is.that it
would be more convenient to proceed in Massachusétts, where the
plaintiff company have their usunal place of business, but this does not
appear to be a sufficient’ excuse. Add to this that there is a fair
doubt in my mind whether the defendants’ machine is an infringe-
ment of the twice reissued patent of the plaintiffs, and I find that the
motion for a preliminary ipjunction should be denied. Motion de-
nied.

1 This case has been heretofore reported in 5§ Ban. & A. 540, and is now pub-
lished in this series, so as to include therein all circuit and district court cases
elsewhere reported which have been inadvertently omitted from the Federal Re-
porter or the Federal Cases.



