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upon the record in this case. There was no material error in the
admigsion or rejection of evidence. The judgment of the circuit
court is affirmed.

In re POSTAL TEL. CABLE CO.
(Circuilt Court of Appeals, Seventh Circuit. November 26, 1897.)
No. 302.

JUDGMERT ON REMAND—REPUGNANCY TO MANDATE.

A motion for mandamus from an appellate court to correct an alleged dis-
obedience of its mandate will be denied where the record of the case on
appeal does not constitute the entire record in the lower court, and does
not present Important facts necessary to the determination of the question
of repugnancy between the mandate and the order made under it. In such
case the proper remedy is an appeal,

Otto Gresham, for appellant.
Addison C. Harrig, for appellee.

Before JENKINS and SHOWALTER, Circuit Judges.

PER CURIAM. The petitioner moved for a writ of mandamus,
advising this court that upon filing in the court below the mandate
in the case of Cable Co. v. Vane, 53 U. S. App. 319, 26 C. C. A. 342,
and 80 Fed. 961, that court provided—and, as it is claimed, in dis-
obedience of the mandate—that the proceeds of the sale of the tele-
graph wires should be applied in payment and satisfaction of the
claim of Vane for the sum of $1,898.33, with interest, for labor done
by direction of the receiver, as shown by the reports of the master,
and that such payment should be made in priority to the claim of the
Postal Telegraph Cable Company. The record in the case of Cable
Co. v. Vane would seem not to constitute the entire record of the
suit in the court below. The questions whether the work performed
by Vane under contract with the receiver was ordered by the court,
or whether it was necessary to the preservation of or was beneficial
to the trust estate, or whether such contract had been or should be
ratified by the court, are not presented by the record in the original
suit. 'We are unable, therefore, upon the record before us, to deter-
mine the facts. It may be, or it may not be, that the action of the
court below was repugnant to the mandate; but, in the state of the
record, we can only determine the question upon an appeal, and not by
the summary writ of mandamus. Petition denied.

MARKS v. VAN EEGHEN et al.
(Circuit Court of Appeals, Second Circuit. March 2, 1898.)
No. 65.

ExrCUTORY CONTRACT—REPUDIATION BY ONE PARTY—RESULTING RIGHT OF AcC-
TION.

Where one party to an executory contract renounces it without cause be-
fore the time for performing it has elapsed, he authorizes the other party te
treat it as terminated without prejudice to a right of action for damages;
and, If the latter elects to treat the contract as terminated, his right of ac-
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tlon accroes (at_once. It must appear, however, that the 1ntentlon to re
pudiate the contract was distlnctly signified.

In Error to the Circuit Court of the United States for the Southern
District of New York.

This was an action for damages for breach of a contract of sale. In
the circuit court there was a verdict and judgment for plalntxﬂfs, and
the defendant sued out this writ of error.

David B, Ogden and Henry B. Tlosson, for plaintiff in error.
Howard A. Taylor and McCready Sykes, for defendants in error.

Before WALLACE ‘and SHIPMAN, Circuit Judges.

WALLACE, Circuit J udge. This is a writ of error by the defendant
in the court below to review a judgment for the plalntlﬁs entered upon
the verdict of a jury.

The action was brought to recover damages for breach of contract to
purchase sugar. It appeared in evidence that May 4, 1896, the plain-
tiffs, by their agent at New York City, entered into a contraet with the
defendant whereby they agreed to sell and the defendant agreed to
buy 5,000 bags of sugar, at a specified price, to be shipped by steamer
from Holland in the followmg June or July, to New York or Balti-
more. Evidence. was given tending to show that on July 3d the
defendant, upon being requested by an.agent for the plaintiffs to in-
form them whether he intended to carry out .the contract for the
purchase of the sugar, stated that he did not and would have noth-
ing to do with the contract. The agent then notified the defendant
that the plaintiffs would dispose of the sugar elsewhere, and would
hold defendant responsible for their loss. The action was brought
July 23, 1896. The defendant requested the trial judge to direct a
verdict in h.is;favor, upon the ground that, at the time when the action
was commenced, there was no breach of the contract. The request
was refused, and the trial judge instructed the jury that, if they found

_that on July 3d the defendant distinctly, unequivocally, and absolutely
refused to carry out the contract, the plaintiffs were entitled to recover.

The principal question raised by the assignments of error is whether,
upon the facts shown, the action was maintainable. It is ingisted for
the plaintiff in error that it was not, because the action was brought
before the expiration of the contract time for performance. On the
other hand, it is insisted for the defendants in error that if, before the
time for peI‘fOI’lhln“' an executory contract has arrived, one party an-
nounces to the other that he does not intend to perform it, the latter
may consider the contract as broken, and bring action 1mmed1ately
against the former for the breach.

It was decided in Daniels v. Newton, 114 Mass. 530, that the action
does not lie before the explratlon of the time of performance, and re-
cently that case was followed in Clark v. Casualty Co., 67 Fed. 222.
The question has never been decided by the supreme court of the United
States, and the observations'in the opinions in Smoot’s Case, 15 Wall.
36, and Dingley v. Oler, 117U, 8. 490, 6 Sup. Ct. 850, were obiter. In
view of the ovprwhelmmg préponderance of adjudication, we think it
must be accepted as' lettled Iaw that. where one party to an executory
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contract renounces it without cause, before the time for performing it
has elapsed, he authorizes the other party to treat it as terminated,
without prejudice to a right of action for damages; and, if the latter
elects to treat the contract as terminated, his right of action accrues at
once. The latter, however, must elect whether he will treat the con-

tract as termmated or as still existing; and, if he does not do so, his
right of action for a breach can only rest upon the refusal of the other
party to perform the existing contract according to its terms. The
action cannot be maintained when the evidence to prove a renunciation
of the contract is equivocal or indeterminate. It is enough, however,
if it appears that he has distinctly sugmﬁed his intention to repudiate
the contract. The English authorities in support of these propositions,
beginning with the leading cases of Hochster v. De La Tour, 2 ElL &
Bl 678, are unanimous. ' Frost v. Kuight, L. R.7 Exch. 111; Roper v.
Johnson, L. R. 8 C. P. 167; Johnstone v. Milling, 16 Q. B. Div. 460.
The doctrine of these authorities has been adopted and approved by
the courts of this country in numerous adjudications. Brewing Co.
v. Bullock, 8 C. C. A. 14, 59 Fed. 83; Howard v. Daly, 61 N. Y. 362;

Ferris v. Spooner, 102 N. Y. 10,5 N. D 773; Windmuller v. Pope, 107
N. Y. 674,14 N. E. 436 Nichols v. Steel Co 187 N. Y. 471, 33 N. E.
561; Fox v. Kitton, 19 Ill 519; Engesette v. MoGilvray, 63 TIL. App.
461 Railway Co. v. Richards, 152 I1l. 59, 38 N. E. 773; Crabtree v.
Messersmith, 19 Iowa, 179; Holloway v. Griffith, 33 Iowa, 409;
McCormick v. Basal, 46 Towa, 235; Platt v. Brand, 26 Mich. 173; Sloss
Co. v. Smith, 11 Ohio, 312; Kalkhoff v. Nelson, 60 Minn, 284-287, 62
N. W. 332; Davis v. Furniture Co., 41 W. Va. 717, 24 8, E. 630.

In the present case there was sufficient evidence of an unequivocal
renunciation of the centract by the defendant, and the election of
the plaintiffs to treat the contract as terminated was signified by the
prompt commencement of their action.

Error is assigned of the refusal of the trial judge to mstruct the jury
that the defendant was entitled to recover upon his counterclaim for
damages. According to the testimony for the defendant, a previous
lot of sugar purchased by him of the plaintiffs did not correspond with
the sample. The testimony of the other witnesses that the sugar ex-
amined by them did not correspond with the sample was based upon
a sample given to them by the defendant, and was of no value if the
jury did not believe the testimony of the defendant. The testimony
of a party, although uncontradicted, may be reJected because of his
interest. 'The court properly left the case upon this issue to the jury.

The judgment is affirmed.
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CITY OF ANNISTON v. SAFE-DEPOSIT & TRUST CO. OF BALTIMORE.
(Circuit Court of Appeals, Fifth Circuit. February 1, 1898.)
: ' ’ No. 612.

1. CopE PLEADING—DEMURRER—WAIVER.
Under the Alabama Code, when a complaint is amended after the over-
ruling of a demurrer thereto, a fallure to refile the demurrer is a waiver
thereof, 80 that no advantage can be taken ot‘ it on appeal. .

2. APPEAL—ASSIGNMENTS OF ERROR.

Where 2 demurrer based on several diﬂferent grounds is overruled, a mere
general assignment that the court erred In overruling the demurrer, without
specifying any particular ground of demurrer as wrongly ruled, is not suf-
ficiently specific.

In Error to the Circuit Court of the United States for the Northern
District of Alabama.

This was an action at law by the Safe- Dep0s1t & Trust Company
of Baltimore against the eity of Anniston to recover on interest cou-
pons of municipal bonds. There was judgment for plaintiff in the
court below, and the defendant sued out this writ of error.

John Pelham and Thomas W. Coleman, for plaintiff in error.
dJ. J. Willett, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and
SWAYNE, Disirict Judge.

PER CURIAM. The question sought to be presented in this case
is one of pleading under the Alabama Code. The plaintiff below
filed a shorthand complaint to recover on 147 past-due coupons for
semiannual interest on bonded indebtedness of the city of Anniston.
To this complaint the defendant demurred on nine different grounds,
principally complaining of misjoinder and general want of descrip-
tion of the instruments sued on. This demurrer was overruled, and
thereupon the plaintiff took leave to amend by the addition of a sec-
ond count, which was a declaration on 225 other coupons, for which
judgment was also claimed against the city of Anniston. Without
refiling the demurrer to the complaint, the defendant pleaded the
general issue. On the trial there was no defense offered, and a
judgment for the plaintiff was entered on full proof and without op-
position. The error assigned and relied on in this court is that the
trial court erred in overruling the defendant’s demurrer, the assign-
ment not specifying any particular cause of demurrer as wrongly
ruled. The demurrer was properly overruled. It was waived be
cause not refiled after amendment to the complaint, and by pleading
over without objection reserved. The assignment of error is not
sufficiently specific to be in accordance with our rule 11, and an
inspection of the record fails to show any meritorious defense to the
action. The judgment of the circuit court is affirmed,



