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by this clause, and whether it covered the benzine in the oil room,
to the jury, as was done. The motion for a new trial is overruled,
and judgment for the plaintiff on the verdict is ordered.

WICKELMAN v. A. B. DICK CO.
(Circuit Court of Appeals, Second Circuit. March 2, 1898.)

No. 98.
1. CosTs-AcTION IN FORMA PAUPERIS.

The act of July 20, 1892 (27 Stat. 252), providing when a plaintiff may
sue as a "poor person," does not apply to one who is In receipt of a salary
of $20 per week, and who pays a rent of $200 per year for the house he
occupies.

2. ApPEAL-SECURITY.
An appeal to the <;iJ;cuit court of appeals may be perfected notwithstanding

the security. has not' been given within six: months after the entry of the
decree sought to be "reviewed.

Appeal .from the. Circuit Court of the United States for the South-
ern District of New York.
Seward Davis, for the motion.
F. A. Wickelman, opposed.
Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. It is unnecessary to decide whether the act of
congress of July 20, 1892 (27 Stat. 252), entitled "An act providing

plaintiff may sue as a poor person," etc., applies to a defendant,
or authorizes an appeal to this court to be prosecuted without giving
the security required by section 1000 of the Revised Statutes of the
United States. The motion to dismiss the appeal proceeds in part
upon the ground that the allegation of poverty in the affidavit filed
by the appellant is untrue. That allegation has been found to be
untrue by the master to whom the question of its truth was referred,
and we concur in his conclusions. We do not mean to imply that
the appellant committed perjury, or that he did not believe his cir-
cumstances to be such as to justify the affidavit which he made. But
he was at the time in receipt of a salary of $20 per week, and was
paying a rent of $200 per annum for, the house which he occupied.
A person thlls situated is not a poor person, within the meaning of
the statute. Section 4 of the act authorizes a dismissal of the appeal
under these circumstances, and it will accordingly be dismissed un·
less within 10 days the appellant gives the necessary security. An
appeal may be perfected notwithstanding the security has not been
given within six months after the entry of the decree sought to be
reviewed. The Dos Hermanos, 10 Wheat. 30l'l; Edmonson v. Bloom·
shire, 7 Wall. 306; Brandies v. Cochrane, 105 U. S. 262; Evans v.
Bank, l/Jil U. S. 330, 10 Sup. Ct. 493.
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FORTY.....SECOl\TJ) ST.• M. & ST. N. AVE. RY. CO. v. HANNON.
(Clrcult Court ot Appeais, Second Clrcult. March 10, 1898.)

No. 100.

fatAL-SUFFICIENCY OF CHARGE-INTERESTE:P WITN,ESll.
Where the testimony of, the plaintiff had been contradicted, the

court charged that plaintiff was an interested witness, and that the jury
were to consider her' interest, and "weigh her testimony in view ot that
fact, and in view of all the other evidence in the case, just as you would
the testimony of any witness in the case, only as she may have a greater inter-
est." Held, that it was proper to refuse a further charge that the jury
were "not bound to believe the testimony of the plaintiff, even though it
were not contradicted or impeached."

In Error to the Circuit Court of the United States for the Southern
District of New York.
This was an action at law by Catherine Hannon against the Forty-

Second Street, Manhattanville & St. Nicholas Avenue Railway Com-
pany to recover damages for personal injuries. In the circuit court
judgment was rendered for the plaintiff, and the defendant sued out
this writ of error.
Nathan Ohtinger, for plaintiff in error.
John M. Gardner, for defendant in error.
Before WA.LLACE, LAOOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. We find no error calling fora reversal of the judg-
ment in this case. The amendment to the complaint introducing
an additional element of damages for money expended was foreshad-
owed in the bill of particulars, and its allowance was within the dis-
cretion of the trial judge. The charge was concrete, rather than gen·
eral. It instructed the jury upon the specific facts in proof, and cor·
rectly informed them as to the propositions of law arising upon those
facts. That being so, the court was under no obligation to charge
in general terms, as requested by defendant. As to the request to
charge specifically that the jury "are not bound to believe the testi-
mony of the plaintiff, even though it were not contradicted or im·
peached," it is sufficient to say that the situation presented by the
evidence in this cause did not call for such explicit instructions, al·
though, of course, there would have been no error in giving them.
They are usually given where the only testimony in support of some
material fact is that of the interested witness, and there is no evidence
controverting it; and there is some risk of the jury assuming that
they must find according to the uncontradicted evidence. In the case
at bar, however, the plaintiff was expressly contradicted by the con-
ductor, himself an interested witness; and the court charged that
plaintiff was an interested witness, that the circumstance that she
was interested did not prevent their believing what she said if they
did believe it, but that they were to consider her interests, and "weigh
her testimony in view of that fact, and in "iew of all the other evidence
in the case, just as you would the testimony of any witness in the
case, only as she may have a greater interest." This was sufficient


