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But, as a further defense to an injunction, the defendant Campbell
in his answer avers that he has already cut all of the valuable and
merchantable timber on said land; that by severing the timber from
the land it has become personal property; that he cannot be enjoined
from removing and selling the same; and that the plaintiff must be
put to his action at law to recover damages for any injury Le may
suffer by the removal of the timber. The temporary restraining or-
der entered in this cause on the 8th day of November, 1897, inhibited
the defendants from cutting any more timber on the land in contro-
versy, and from removing or disposing of any timber already cut
thereon. This order was in force from its entry, though notice there-
of may not have been given to the defendants. The court cannot
give its sanction to the contention of the defendant that, though he
may be a trespasser upon another’s lands, and though warned of the
other’s claim of title, he may sever therefrom all of the valuable and
merchantable timber, yet, if he succeeds in doing this before an in-
junction order is served upon him, he must be permitted to carry
away and dispose of the fruits of his wrongdoing. The temporary in-
junction heretofore awarded will be continued in force until the fur-
ther order of the court, and the defendants be inhibited from removing
or disposing of any of the timber cut upon said lands or removed
therefrom which is still within the jurisdiction of this court. The
defendant Campbell files certain objections to the filing of the
amended bill by the plaintiff. These objections are not tenable, and
will ‘be overruled. The plaintiff’s counsel file certain exceptions to
the answer of the defendant Campbell. These exceptions are too
general in their statements. The particularity required in excep-
tions to an answer is thus stated in Brooks v. Byam, 1 Story, 296, Fed.
Cas. No. 1,947 (Jones, Rules Fed. Prac. p. 122, note): “Exceptions to
an answer should state the charges in the bill and the interrogatory ap-
plicable thereto, if any, and then the terms of the answer in full, so
that the court may at once perceive the ground of the exceptions and
ascertain its sufficiency.” The particularity required in exceptions
to an answer has not been observed, and the same are overruled.

JAMES H. RICE CO. v. LIBBEY et al.
(Circuit Court, BE. D. Wisconsin. February 28, 1898.)

CORPORATIONS—EXCESSIVE INDEBTEDNESS—LIABILITY 0F OFFICERS AND DIRECT-
ORS.
Under the Illinois statute making the officers and directors of a corporation,
assenting thereto, personally liable for excess of indebtedness over capital
stock (Rev. St. ¢. 82, § 16), such liability Is secondary only, being conditional
on the existence of a deficlency after the corporate assets are exhausted. It
is also a joint liability, and limited to the pro rata share necessary to make
good the deficit when known, and when all the contributors to the fund and
the amount and value of thelr shares are ascertained. Hence, to determine
the amount of their llability, an accounting is necessary, and the proceeding
must, accordingly, be in equity, and the corporation is an indispensable party.

Smoot & Eyer, for complainant.
Henry Henderson, for intervening petitioners.
Barbers & Beglinger and W. N, Armington, for defendants,
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SEAMAN District Judge. The complainant is a judgment creditor
of the' Farson & Libbey Company, an Illinois corporation, and files
this bill in equity, in behalf of itself and all other creditors who may
come in, to charge the defendants with the liability imposed by a stat-
ute of Illinois against officers of the corporation assenting to indebted-
ness ineurréd in excess of the amount of the capital stock. The Far-
son & Libbey Company was' incorporated under the statutes of Illinois,
with' capital stock of $50,000, engaged in the business of wholesahng
lomber, sash, doors, and bhnds at Chicago, I11., under the direct man-
agement of -R.’B. Farson, 'Who was the resident secretary, treasurer,
business manager, and one of the principal stockholders. Daniel L.
Libbey, of-Oshkosh, Wis:, '‘was president and director until just prior
to his death, December 25, 1894, when his son, Frank H. Libbey, also
of Oshkosh, WIS ., became a dlrector in his place, and eventually presi-
dent and dmector so remmaining when the corporation made a voluntary
assignment for the benefit of creditors, on December 30, 1895. Durlng
the tinmies referred to, the corporation incurred indebtedness greatly
in exeess of the capital stock, and was so indebted when the assign-
ment took effect. The assignment was executed in Chicago, pursuant
to the laws of Illinois, making Charles E. Pain, of Chicago, the: as-
signee; ‘and he testiﬁes that a small dividend has been pald to the
creditors from such collections as have been realized from.the assets,
and that other assets remain to be collected or disposed of, which will
yield, in his opinion, not more than § per cent. additional upon the in-
debtedness. - No bill appears to have been filed in the state of Illinois,
and the only defendants in this bill are (1) Frank H. Libbey and (2) the
trustees representing the estate of Daniel L. Libbey, who, reqpoctlvelw,
constitute or represent the only officers of the corporatlon residing in
Wisconsin.

Upon this state of the case, 'and aside from the inquiry whether
Daniel L. Libbey and Frank H. Libbey, or either of them, assented to
the excess of indebtednesswithin the meaning of the statute, or
whether any liability was created in favor of present creditors against
the estate of Daniel L. Libbey, or, 'if originally existing, whether it is
now enforceable, the fundamental question is presented: Can this
court take cognizance of an “original bill to charge the nonresident
officer of the corporation with the liability created by this statute of
Illinois, where neither the corporation, the asgignee, nor the resident
managing officer is a party, and where neither can be made parties in
this fornm? No ground of liability is asserted which arises at common
law, nor one predicated upon the contractual obhgatlon assumed by
the taking and ownership of stock; but, if any cause of action exists,
it rests exclusively opon the terms of the TMlinois statute. Hornor v.
Henning, 93 U. 8. 228, 233, ,

The statute in questlon 1s sectmn 16, c. 32, Rev St. Il., which
reads ds follows:

- It the indebtedness of any stock corpqration shall exceed the amount of its
capital stock, the directors and officers of’ such corporation assenting thereto,
shall be personally and mdiwdually liable for such excess, to the creditors of
such corporation.”

This provision has- received. eonstructlon by the supreme court of
Illinois in several cases, 'and:tothe 'éxtent that the exposition there
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given was necessarily in the decision, and is found applicable here,
it is controlling. Flash v. Conn, 109 U. 8. 371, 378, 3 Sup. Ct. 263.
In Low v. Buchanan, 94 Ill. 76, it was held that aniaction at law could
pot be maintained by a creditor to enforce the liability thus created;
that it was designed for the benefit of all the creditors, and must be en-
forced in equity, where alone the distribution of the fund could be
made. Following this decision, in Woolverton v. Taylor, 132 Iil 197,
23 N. E. 1007, it became necessary to interpret section 16 in reference
to a bill in equity filed by a creditor in behalf of himself and all other
creditors to charge. this liability against the officers of an insolvent
corporation. Demurrer was taken, on the ground that the statute
of limitation had run, because (1) the liability was penal and barred
in two years, and (2} if not penal, it accrued at the creation of the
indebtedness, and was barred in five years. Both propositions were
overruled. (1) As to the first, it was held not penal, following Hornor
v. Henning, 93 U. 8. 228, and Low v. Buchanan, supra; that the statute
did not deeclare it unlawful to contract indebtedness in excess of the
capital stock, but left it allowable, limited only by the credit of the com-
pany, “as its assets might be of value for that purpose far beyond the
capital stock,” and thereupon the assenting directors become cbligated
to the extent of the excess in the nature of sureties; citing and ap-
proving the definition in 2 Mor. Priv. Corp. § 908. (2) ‘And, in answer
to the second objection, it again cites and approves Hornor v. Henning,
supra, and Low v. Buchanan, supra, as correetly interpreting the
scope and purposes of the act, namely, that the liability is not absolute,
but enforceable only to the extent that the corporation fails to pay, and
is “in the nature of security to all the ereditors.” As to the contention
that this rule would require all the debts to have matured before the
bill could be filed, the court holds that the interpretation calls for no
such prerequisite for maintaining the bill by a single creditor, because
the powers of a court of chancery are ample, as shown in Hornor v.
Henning, to grant complete relief to all when the excess is shown and
the assets are-insufficient to pay all; that “the statute does not mean
that the officers shall only become liable for one act of assenting to
excessive indebtedness during the life of the corporation, for it may
continue to increase under different officers; and, by a single bill
against all the officers that excess may be recovered, and made a fund
for the payment of all the debts.” Subsequently. in Lewis v. Mont-
gomery, 145 IIl. 30, 33 N. E. 880, the same doctrine was clearly re-
affirmed, holding that “while the liability was not penal, but con-
tractual, it is like that of a surety, and therefore stricti juris,” and that
the act of assent for which the officer was made chargeable must relate
directly to the creation of the debt, and could not rest upon proof of
indirect acts, such as recognition after it was contracted.

These decisions clearly establish for the statute in question the con-
struction adopted by the supreme court of the United States for a stat-
ute of the District of Columbia of simiiar import, in Hornor v. Henning,
93 U. 8. 228:  That the officers who assent to such increase of the in-
corporate indebtedness are to be held guilty of a violation of their
trust, and may be held liable to creditors so far as the excess of in-
debtedness was created with their assent respectively, and only to the




824 85 FEDERAL REPORTER.

extent required to make good the debts of the creditors; that this lia-
bility is neither penal nor primary, and is not enforceable at law; that
the sole remedy is in equity, where “the powers and instrumentalities
of the court enable it to ascertain the excess of the indebtedness over
the capital stock, the amount of this which each irustee may have
assented to, and the extent to which the funds of the corporation may
be resorted to for the payment of the debts; also, the number and
names of the creditors, the amount of their several debts, to determine
the sum to be recovered of the trustees, and apportioned among the
creditors”; that thereby “it adjusts the rights of all concerned on the
equitable principles which lie at the foundation of the statute”; that
under such provision the assenting creditors are made “jointly liable
for a violation of their trust to all the creditors of the corporation who
may be injured thereby,” in marked distinction, as there pointed out,
to the line of statutes declaring “the liability of stockholders to the
amount of their stock, which is a part of the obligation assumed when
the stock is taken, and which is an exact sum, ascertainable by the
number of shares owned,”—a liability which is distinetly several. So
regarded it is manifest that there is no ground for applying the authori-
ties cited in behalf of the complainant wherein the statutory liability
declared against stockholders in the state where the corporation is
created is enforced elsewhere as a several liability in an action at law.
Of such citations, Flash v. Conn, 109 T, 8. 371, 3 Sup. Ct. 263, may be
noted as the leading example, and Whitman v. Bank, 83 Fed. 288, as a
leading and exhaustive opinion by the circuit court of appeals of the
Second circuit,showing the distinctions which give transitory character
to this latter class of statutory remedies. On the other hand, a class
of cases from the state courts, cited on behalf of the defendants, hold-
ing that such remedies against stockholders shall not be given extra-
territorial force, are not applicable in this court, at least so far as they
relate to the enforcement at law of a liability declared to be several,
under the doctrine which prevails in the United States courts, as rec-
ognized in Flash v. Conn, supra, and established by a uniform line
of decisions. Of this class are Marshall v. Sherman, 148 N. Y. 9, 42
N. E. 419 (frequently referred to in defendants’ brief), and Tuttle v.
Bank, 161 I1L. 497, 44 N. E. 984. The right to enforce in this forum the
equitable remedy created by the statute in question must be tested,
first, by the terms of the statute, as above construed, and then by the
general principles which govern in equity. If the statute prescribes a
special remedy or conditions for enforcement, it is well settled that
there can be no extraterritorial enforcement, unless such conditions
are complied with. Pollard v. Bailey, 20 Wall. 520; Bank v. Franck-
Iyn, 120 U. 8. 747, 7 Sup. Ct. 757. And, as a corollary, the remedy is
lIocal in ¢haracter, at least in the first instance, if the conditions cannot
be met in the foreign jurisdiction.

1. Referring to the terms of the statute, there is no express provision
concerning the form of remedy in section 16, as above quoted; but the
defendants insist that section 25 of the same chapter prescribes a
remedy which is both appropriate and exclusive. It certainly seems to
be appropriate to the enforcement of a liability under section 16, as it
provides, respecting cases of forfeiture of charter or dissolution, or
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failure to pay any judgment recovered against such corporations, that
“suity in equity may be brought against all persons who were stock-
holders at the time, or liable in any way for debts of the corporation,
by joining the corporation in such suit” While its other provisions
refer only to the liability of stockholders, and include authority for ap-
pointment of receiver by courts of equity winding up the corporate
affairs, all appear to be compatible with the proceeding against direct-
ors and officers, who are within the described class, as “persons * * *
liable in any way for debts of the corporation.” This contention on
behalf of the defendants is not without force (see Terry v. Little, 101
U. 8. 216), and, if sustained, must be decisive, as the corporation is not
joined. But in view of the:fact that section 25 appears to be ignored
in the several decisions of the Dlinois supreme court relating to the
remedy under section 16, and of the importance of its bearing if it were
regarded applicable, and because of the conclusions I have reached as
to the requirements to maintain the action under the general principles
of equity, my impressions of the effect of section 25 will not be made
the ground of decision.

2. The decisions respecting statutory remedies of the character in
question are uniform, so far as they have come to my attention, in hold-
ing, without express direction to that effect, that the remedy was
enforceable only in equity, and not at law, founding such requirement
upon the nature of the liability and the necessity of an adjustment of
all rights and liabilities involved, for which purpose the powers and
instrumentalities of a court of equity were adequate, and no such relief
could be given in a court of law. Briefly summarized, the liability of
the officers for assenting to an excess of indebtedness is not primary,
but the debt remains that of the corporation, and the individual respon-
sibility is like that of a surety, and, as further distinguished in the
great leading case of Hornor v. Henning, supra, is joint, and not sev-
eral. It is conditional upon the fact that a deficiency exists after all
the corporate assets are exhausted, and is limited to such pro rata
share as shall be necessary to make good that deficit when ascertained,
and when all the contributors to the fund which is created by this
statatory liabilitv. and the amount and value of their shares therein
respectively have been ascertained. For these purposes, an accounting
is requisite.

As said in Stone v. Chisolm, 113 U. 8. 302, 309, 5 Sup. Ct. 500:

“To ascertain the existence of a liability in a given case requires an account
to be taken of the amount of the corporate indebtedness, and of the amount
of the capital stock actually paid in,—facts which the directors, upon whom the
lability is imposed, have a right to have determined, once for all, in a proceed-
ing which shall conclude all who have an adverse interest, and a right to par-
ticipate in the benefit to result from enforcing the liability. Otherwise the facts
which constitute the basis of liability might be determined differently by juries
in several actions, by which some creditors might obtain satisfaction, and
others be defeated. 'The evident intention of the provision is that the lia-
bility shall be for the common benefit of all entitled to enforce it according to
their interest, an apportionment which, in case there cannot be satisfaction for
all, can only be made in a single proceeding, to which all interested can be made
parties.”

For the purpose of the accounting, and for the adjudication of the
debts, the corporation is an indispensable party; and, for the purpose
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of adjusting as to assets; it is probable that the assignee ig also in this
case -4 -necessary party.: ‘See Harper: v. Manufacturmg Co., 100 I1L
225.. Fhat the corporation must be joined in all such cases in equity,
Whether 80 provided by the statute or not, is directly held in Cattle
Co. v.,'Frank, 148 U. 8.-603, 13 Sup. Ct. 691 Auer ¥. Lombard, 33 U.
S. App: 438, 441, 19 .C. C. A 72, and 72 Fed 209; Bank v. Dilling-
ham, 147N. Y. 609 42 N. E. 338; Younglove v. Lime Co., 49 Ohio St.
663, 33 N. E. 234; and mferentmlly in. Stone v. Chlsolm 113 U. 8.
302 5 Sup. Ct. 497 '

The only fegture in Whlch the blll of complaint in this case differs
from a complaint at law for the alleged. cause of action is in the form
in which the complainant sues, namely, in 'behalf of himself and all
creditors of the corporation who may come in. In other words, it
is equitable only on one side, calling for apportionment among the
creditors, but with the liability to be determined as at law and as a
several obligation. No apportionment or subregation on behalf of
the defendants. or as to other contributors is possible. Therefore it
fails to meet one of the most important objects of the requirement for
enforcing the liability in equity, and not at law. This bill is not of
the class known in equity as a “Creditors’ Bill,” nor would it be main-
tainable as such to enforce the liability alleged which runs directly
to the creditors, and not to the corporation, while a creditors’ bill
“merely subrogates the creditor to the place of the debtor, and gar-
nishes the debt due to the indebted corporation.” In Hatch v. Dana,
101 U, 8. 205, 211, this distinetion is well pointed out, as well as that
arising from the nature of the liability as proportional and fixed, def-
inite and several. Furthermore, the circumstances disclosed in the
case at bar furnish special reasons in support of the general proposi-
tions above stated. The bill concedes and the proofs show that as-
sets of the corporation remain in the hands of the assignee, of which
the value is not definitelysascertained; the valuation by the assignee
being a mere estimate, which concludes no party in interest. If the
extent of the liability of the.defendants can be determined before the
corporate assets are exhausted and apnlied, it seems manifest that
the defendants are entitled to the benefit of such assets, by subroga-
tion or otherwise; and neither this right nor any rights of contribu-
tion which may exist from any source can be determined in this action.

Upon the views indicated, I am satisfied that the statutory liability
affords no ground for entertaining this as-an original action against
the individual defendants, and that the bill must be dismissed for
want of equity. Whether the bill’ is capable of extraterritorial en-
forcement is a question not arising in the case as presented, and not,
in my opinion, answered: by the authorities cited from the supreme-
court of the United States. The doctrine pronounced in Tllinois, in
Young v. Farwell, 139 IlL. ‘326, 28 N. E. 845, and Fowler v. Lamson,
146 111, 472, 34 N. E. 932, and subsequent cases, may require consider-
ation whenever that phase is presented.- Neither iy it necesgary, in
view of this conclusion;to pass upon the important question whether
acts of assent appear on the part of the defendants, within the meaning
of the statute, or to what extent they so appear. The testimony is
practically undisputed, as to each, of knowledge, and in some meas-
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ure of participation, in acts which tended to create indebtedness be-
yond the limit, but no evidence has been called to: my attention of
formal or official assent by either D. L. Libbey ot Frank H. Libbey in
‘his capacity as president or director; and, under the strict rule of con-
struction applied in some cases under similar statutes, neither could be
held liable. But I deem it proper to add, because of intimations con-
tra at the hearing, that further investigation convinces me that the
present creditors are not debarred from any benefit of acts of assent
(if otherwise sufficient, on the part of D. L. Libbey, as well as of Frank
H. Libbey) by the fact that their debts were subsequently contracted.
The decisions in that regard in Illinois, as further exemplified in the
same line in New York, must prevail in construing this statute, rather
than the rule which appears to have the sanction of the supreme court
of Tennessee under a simjlar statute. Decree accordingly.

UNITED STATES V. A\IERICAN LUMBER CO. et al.
(Circuit Court of Appeals, Ninth Circuit. February 7, 1898.)
No. 378.

‘1. LIMITATION OF ACTIONS—RUNNING OF STATUTE—COMMENCEMENT OF ACTION.

A suit in equity in a federal court is commenced by the suing out of the

appropriate process and a bona fide attempt to serve it. Bona fides requires

an effort to proceed according to law, and to employ the means which the
law prescribes,

2, BAME—SERVICE OF SUBP@ENA BEYOND Jumsmc'nor.
The issuance of a subpoena to be served outside the territorial jurisdiction
of a federal court, and the service thereof, is a mere nullity, and not a
commencement of the suit, whlch will stop the running of limitation. 80
Fed. 309, affirmed.

:8. SAME—SUuITs BY UNITED STATES.

. Under the act of March 3, 1891, providing that suits by the United States
to annul patents theretofore issued shall only be brought within five years
from the date of the act, the same rules are to be applied in determining
when a suit is commenced as in suits between private parties.

Appeal from the Circuit Court of the United States for the Northern
District of California.

Benjamin F. Bergen, H. 8. Foote, and Samuel Knight, for the
United States.

Page, McCutcheon & Eells, Swift, Campbell & Jones, Platt & Bayne,
and Butler, Notman, Joline & Mynderse, for appellees.

Before GILBERT a.nd ROSS Circuit Judges, and HAWLEY, Dis-
trict Judge.

GILBERT, Circuit Judge. The United States brought a suit in
-equity against the American Lumber Company and the Central Trust
Company to declare null and void certain patents issued by the United
States for lands in California, the title to which is vested in the Ameri-
can Lumber Company, subject to the lien of a trust deed to the Central
Trust Company, securing bonds of the former company to the amount
of $300,000.. The deferdants pleaded in bar of the suit that by an
act of congress approvedi March 3, 1891 (26 Stat. 1093, § B), it is pro-



