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ment would be different. If the jury were warranted in finding there
was such a guard rail, and so found, they should not have been al-
lowed to 'speculate as to some unusual appliance which might pos-
sibly have been added. But, if they were satisfied that there was no
usual and proper guard rail, that was enough to support their verdict,
without any additional finding as to the absence of a chain; and,
gince the uncontradicted evidence showed that there was no such
guard rail, we must assume that the jury so found, in which case any
conclusion they may have reached upon the question of the chain
would be immaterial.

5. We find no error in the rest of the charge. The jury were in-
structed, in substance, that the plaintiff was not entitled to an abso-
lutely safe place to work in, but was entitled to one reasonably safe;
that the duty of the defendant was to do what was reasonable in
view of the situation and the danger; that defendant was to exent
reasonable care, such as was to be expected from prudent men; and
that, if the injury was caused solely by the carelessness of the men
running the car, then the defendant would not be liable. The court
was under no obligation to restate this in the precise language sug-
gested by defendant.

The judgment is affirmed.

]

HOUSTON et al. v. FILER & STOWELL CO.
(Circuit Court, N. D. Illinois, N. D. February 21, 1898.)

CORPORATIONS—ACTIONS—SERVICE ON MANAGER IN FOREIGN STATE.
When the manager of a corporation goes into another state on business of
the corporation, service of summons against the corporation in a suit relating
to that business may be made on him there.

This was an action on the case by the firm of C. T. Houston & Co.
against Filer & Stowell Co., a corporation. The case was heard on a
motion to quash the serviee of summons.

D. V. Samuels, for plaintiffs.
Partridge & Partridge, for defendant,

GROSSCUP, District Judge. This action was originally brought
in the circuit court for Cook county. The plaintiffs are residents of
Illinois, and the defendant is a corporation under the laws of the
state of Wisconsin, having its office and place of business in the city
of Milwaukee, state of Wisconsin. The defendant is engaged in the
business of manufacturing and selling sawmill machinery, and has
no office, or place of business, in the state of Illinois, nor anywhere
else than in the city of Milwaukee, and none of its officers or directors
are citizens of the state of Illinois. The plaintiffs and defendant
had had some transactions relating to sawmill machinery, sold by the
defendant to the plaintiffs, in the outcome of which the defendant
claimed a sum of money as back payment, and the plaintiffs claimed
a sum of money as damages arising out of the defendant’s failure to
properly fulfill its contract. Pending a settlement of these fransac-
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tions, the general manager of the defendant wrote the plaintiffs that,
at a certain day in the future, he would be in Chicago, and a confer-
ence might then be had between them respecting an adjustment of
their differences. The conference was postponed several times, but
was, in the end, held, in pursuance of this suggestion of the defend-
ant’s general manager. I can find that the plaintiffs in no sense
fraudulently invited or lured the general manager of the defendant to
Chicago, that, under the pretense of a conference, they might serve
him with summons in the action brought.

The conference proved unavailing, whereupon, at its conclusion, in
pursuance of a prearrangement made by the plaintiffs, a deputy sheriff
served upon the general manager of the defendant a summons in the
action now pending. The purpose of the motion under consideration
ig to vacate service. The action was removed by the defendant upon
a.special appearance for the purpose of vacating the service.

A corporation is not necessarily found in the county or district merely
because one of its general officers may bz there, though the officer be its
general manager. But when he is in the county or district, under
charge of the corporation, to do something with respect to the business
upon which the suit is brought, and when his being there is not the
result of frandulent enticement, I can see no reason why service on him
is not service upon the corporation, or why the corporation is not, in his
person, and during the time covered by his presence for such a purpose,
itself present in the county or district. Had the matter been the
manager’s individually, and the suit been against him individually,
there can be no doubt the service, under the circumstances stated, ought
to be maintained; but the general manager was, for the time being, in
the matter in which he was sent, the corporation, and brought to this
county and district the presence of the corporation as effectually as
that could be done. The corporation sending him to transact the cor-
porate business was, within the limits of that business, itself present.
The motion to vacate must be overruled.

RYAN et al. v. SMITH et al,
(Circult Court of Appeals, Ninth Circuit.  February 7, 1898.)
No. 393.

MASTER AND SERVANT—NEGLIGENCE OF FELLOW SERVANT.

Deceased was employed as 8 dumper engaged in unloading coal hoisted from
a vessel in large buckets, to which were attached pieces of rope called ‘‘tails,”
which, in the operation of dumping, the dumpers took hold of, to steady and
pull the buckets towards them. These “tails” were made, spliced, and put
on the buckets by the dumpers, the rope being furnished by the employer.
The giving way of one of these tails, from not being properly spliced, resulted
in the fall of deceased through a hatchway, and his consequent death. Held,
that the negligence was that of fellow servants, for which the employer was
not responsible.

In Error to the Cu-cult Court of the United States for the North-
ern District -of California,



