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knowledge of his general customers, or of those whb otherwise might
be ‘disposed to trade with him. Plaintif’s business standing—its
ability to push its business—would be: greatly affected’if it were gen-
erally believed that it would impose out-of-date, trashy school books
whenever ‘it could do so, instead of uniformly deahng in up-to-date,
reliable school books. In this respect the corporation' is directly af-
fected in its *business, business reputahon, and credit” by the extract
published.: :‘And with my present view of the law, upon proof of
publication by defendant 'of said extract, in the absence of defense
thereto (and such is the preésent status), th,e matter should properly be
submitted to the jury for their verdict as to damages suffered.

'With the view herein adopted T have not deemed it necessary to in-
dicate what ruling would be proper as to those parts of motion to
sttike wlhich attack different paragraphs of petition, on the ground
that those paragraphs purport to relate to agents of the company,and
not the company as such. The conclusion follows that defendant’s
motion to strike must be sustained as to paragraphs thereof 1 to 14,
incluswe, and is overruled as to paragraph 15. : This leaves remain.
‘ing of thé substituted petition that part commencing with line 5 on
page 5 of such petition, and ending with line 21 on -same page. (As
the petition is not divided into counts and numbered, in this respect
-apparently not conforming to the requirements of- the Code of Towa,
I'am unable otherwise to describe the part to which the defendant’s
motion is overruled.) Yet order be entered accordingly; to which
action plamtlff and defendant severally except

ROBERTSON v. BLAINE COUNTY, IDAHO.
(Circuit Court, D, Idaho. February 1, 1898.)

1. LiMITATION OF ACTIONS—COUNTY BONDS—ORGANIZATION OF NEW COUNTY.
A law organizing a new county from territory composing other counties,
and providing that the new county shall assume the indebtedness of the old
countles, and that all existing rights of action by or against either of them
may be maintained by or against the new county, does not create a new debt,
or renew, or by implication extend, the time of payment of any obligation of
either of such counties, so as to affect the running of limitation against it.

9. SAME—PLEA OF BAR BY MUNICIPALITY.
A county may plead the bar of the statute of hmltations to an action on its
bonds, although it has ‘never levied any tax for their payment, as provided
by the law authorizing their issue.

This was an action by Frank C. Robertson against Blaine county,
Idaho, to recover on certain county bonds issued by Alturas county, a
part of whose territory is at present included in the county of Blaine.
The case was heard on demurrer to the complaint, setting up the stat-
ute of limitations. «

Selden B. Kingsbury, for plamtﬂf
Lyttleton Price, for defendant.

BEATTY, District Judge. To the complaint herein the defendant
- demurred, pleading the statute of limitations. From the complaint it
appears that by an act of the territorial legislature approved February
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8, 1883, the issue by-Alturas county of the bonds herein sued upon was
authorized for the purpose of building in said county a court house
and jail, the principal of such bonds “to become due and payable
November 1, 1891”; that “the board of county commissioners of said
county shall, at the time'of levy of county taxes, include therein a levy
of sufficient tax to meet the interest and principal of said bonds as the
same shall become due, and the tax so levied shall be known as the
‘Court House Bond Tax,’ and shall be collected as other'taxes are col-
lected, and shall constitute a separate fund, and shall be used for no
other purpose, and for the payment of said bonds, principal and inter-
est, all the taxable property of said county is hereby pledged”; that by
an act in 1889 Alturas county was divided into Alturas, Logan, and
Elmore counties, and by an act approved March 5, 1895, Blaine county
was organized out of the territory composing Alturas and Logan
counties, and it was provided by section 7 that “all valid and legal in-
debtedness of Alturas and Logan counties shall be assumed and paid.by
the county of Blaine,” and by section 8 that “all rights of action now
existing in favor of or against said; Alturas or Logan counties may be
maintained in favor of or against Blaine county”; that on the 18th
day of March, 1895, the legislature passed another act cutting off from
Blaine county the county of Lincoln. By this last act it appears that
Blaine county was left composed chiefly of the territory which had,
just prior to the passage of the two last acts named, constituted Al
turas county. By section 4052, Rev. St. Idaho, it is provided that “an
action upon any contract, obligation or liability not founded upon an
instrument in writing,” must be commenced within five years from
the time it becomes due. This action was commenced September 30,
1897. ,

1. The plaintiff claims that the statute of limitations does not apply
—TFirst, because by the act creating Blaine county the debt was, at that
date, renewed and legislated upon Blaine; and, second, because neither
Alturss nor Blaine county has ever levied any tax or in any manner
raised any funds applicable to the payment of the debt. While coun-
sel, in support of his proposition that this debt is to be treated as con-
tracted on March 5, 1895, cites, among other authorities, Ang. Lim.
and Ballard v. Bell, 4 Fed. Cas.,, from which the argument would
seem to follow that such a debt as this is a “specialty” and a creature
of statute, and that to such the statute of limitatigns does not apply,
it must be observed that those authorities refer to the statute of limita-
tions of King James, which applied to “actions of debt grounded on any
lending or contract without specialty.,” Certainly, under that statute,
specialties, which were only a higher grade of contracts because sealed,
were excepted from its operation; so, also, debts created by statute
were not included thereunder. But the Idaho statute sweeps away all
those intricate distinctions, as well as the much learning displayed in
their discussion, and, whether the debt here sued .upon is a specialty or
a creature of statute, it is within the intent of the Idaho law, for it in-
cludes all kinds of contracts, whether under seal or not, and all debts
created by statute.

Under this branch of the case, certainly, the important question is
when the debt sued upon became due; if not until March 5, 1895, as
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claimed by plaintiff, then unquestionably it is not barred. But, first,
what is the debt sued upon? Plaintift’s counsel says it is in the natore
of a specialty; that it was created by statute on the 5th day of March,
1895; and that such act operated to create of the bonds a new debt
against Blaine county from that date. The complaint is not framed
as upon a new debt, but it alleges all the facts leading up to the issue
of the bonds; then copies one to answer for all, which, upon its face,
shows it became due November 1, 1891; and demands judgment for
“the principal sum of said bonds,” for the coupons attached to them,
and interest. Surely, this complaint, upon its face, indicates an action
upon the original bonds, and not upon a debt growing out of them,
created at a subsequent date.

It cannot be doubted that the legislature might, at least before the
bar of the statute had attached, have extended the time for their pay-
ment, or have fixed another date than that first fixed when they should
become due. The legislature has not, at least in explicit terms, done
80. Has it done so by implication? All that it seems to have done is
by sections 7 and &, above quoted, which simply direct that all existing
indebtedness of Alturas and Logan counties should continue as valid,
and be assumed and paid by Blaine, and that the same actions that
might have been maintained by or against Alturas can be by or against
Blaine. It did not in terms create a new debt, but recognized the
validity of the old, and that Blaine should pay it, and, as there was no
pretense of changing the time or manner of payment, it seems clearly
to follow that it must be paid by Blaine just as Alturas was to pay it.
Blaine county simply took the place occupied by Alturas; it assumed
all its burdens, and was invested with all its rights. Had Alturas
continued to exist, and continued responsible for this debt, would
it not be one of its rights to plead the bar of the statute against this
claim after five years from November 1, 1891? To me it seems so
unquestionably, if a county may ever plead the statute. If this wasa
right due Alturas, why should it not inure to Blaine, upon which is
entailed all the burdens? Moreover, while in name Blaine county is
a new party, in this transaction in reality it is substantially the same
people and territory which composed Alturas county. It is in sub-
stance the same party by another name, continuing responsible for the
same debt. The complaint, as well as counsel’s brief, refers to the
new promise of both Alturas and Blaine counties to pay the debt, but
under the Idaho statute (section 4078) no such promise or acknowledg-
ment is sufficient to bar the operation of the statute, “unless the same
is contained in some writing signed by the party to be charged there-
with.” Tt appears to me that only through a strained econstruction
can it now be held that this action is upon a new promise, or that as to
defendant it is to be deemed one created or accruing from March 5,
1895.

2. Under the claim that defendant cannot avail itself of the statute,
because neither county had levied a tax or raised funds to pay this
debt, it is argued that the duty of paying it is such an express trust
upon the county as bars the operation of the statute; and in general
support of this proposition, among other citations, are Underhill v.

City gg Sonora, 17 Cal. 173; Freehill v. Porter (Cal)) 4 Pac. 646; and
F.—47
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County of Lincoln v. Luning, 133 U. 8. 529, 10 Sup. Ct. 363. If the
views advanced by counsel are correct,—and they are sustained by
these authorities, provided the facts upon which the latter rest are
such as to make them applicable to this case,—it certainly would seem
that a municipal debtor can seldom, if ever, plead limitations. 1If such
a debtor is always a trustee of an express trust; if it must always show
it has levied the necessary taxes or actually collected the money to pay
the debt before it can so plead,—and it seems the argument is nothing
less than this,—there is little, if any, opportunity for it ever to plead
the statute. Certainly it is the duty of a municipal debtor to pay its
debts, and in a sense a trust devolves upon it to do so, but it is likewise
as much the duty of an individual debtor to pay his debts, and a like
trust ‘devolves upon him to pay. That the municipal debtor acts
through its agents and representatives can make its duty to pay and
its trusteeship no different from that. of the individual debtor. Even
if courts should attempt to make a distinction between the class of
debtors in this regard, the Idaho statute under consideration does not,
but, so far as its phraseology goes, it is applied to all alike. It cannot
be that these decisions referred to by counsel attempt to strike out all
application of the statute to municipal debtors, or that they should be
considered as counsel would have them; in fact, in each there is an
implication that the statute may be applied to such debtors when the
facts justify. Let us examine them briefly. In the Sonora Case it
appears that before the bonds were due the legislature extended the
time of, and provided a special fund for, their payment, and this legisia-
tive act was subsequently repeated. The court says the recognition of
the debt, and the making of provision for its payment by the legisla-
ture, “is erough to withdraw the case from the operation of the stat-
ute”; but, in addition to this, conceding the power of the legislature to
so extend the time of payment, it was in this case so extended from
time to time that the debt never became barred. These facts are far
different from those in this case. Here the legislature recognized the
debt, but did not extend the time of payment. nor did it provide any
special tax, fund, or means of payment, but the whole question of the
time and means was left as in the original bill. In the case of Freehill
v. Porter the facts are too briefly stated for its full understanding. It
does appear, however, that 55 per cent. of certain revenue provided for
was set apart for the payment of the bonds and their interest, and that
this fund so expressly devoted to this special purpose had been diverted
by some of the officers of the corporation. The opinion says that, “ac-
cording to the act of 1863 (not recited), no action eould be maintained
against the city on these bonds or coupons”; and also it says, as claimed
by counsel in this case, that “it was the duty of the city to make pro-
vision for the payment of the bonds and coupons according fo the stat-
ute under which they were issued, and, by omitting to perform such
duty, the city could not create the defense of the statute of limitations;
not until the funds were in the treasury, properly available. would the
statute begin to run; not until that period would the petitioner have
any'right of action or proceeding against the treasurer.” Why not?
Presumably from some provision of the statute specially applicable to
the matter, It will be noted also that this was an action of mandamus
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against the treasurer, probably to pay out the funds collected under the
law for this very purpose. While the facts are not fully reported,
there is sufficient in the case to show it is not like the one under con-
sideration, and that it is not a guide for it.

In 133 U. 8. and 10 Sup. Ct. it is said that:

“By the general limitation law of the state some of the coupons were barred,
but there has been this special legislation in reference to these coupons: The
bonds were issued under the funding act of 1873. In 1877 the county was
delinquent in its interest, and the legislature passed an act amendatory to the
act of 1873. This amendatory act provided for the registration of overdue
coupons, and imposed upon the treasurer the duty of thereafter paying the
coupons, as money came into his possession applicable thereto, in the order of
their registration. St. Nev. 1877, p. 46. The coupons, which by the general
limitation law would have been barred, were presented as they fell due to
the treasurer for payment, and payment demanded and refused, because the
interest fund was exhausted. Thereupon the treasurer registered them as
presented, in accordance with the aet of 1877, and from the time of their regis-
tration to the commencement of this suit there was no money in the treasury
applicable to their payment. This act providing for registration and for pay-
ment in a particular order, was a new provision for the payment of these bonds,
which was accepted by the creditor, and created a new right upon which he
might rely. It provided, as it were, a special trust fund, to which the coupon
holder might, in the order of registration, look for payment, and for payment
through which he might safely wait. It amounted to a promise on the part
of the county to pay such coupons as were registered in the order of thelr
registration, as fast as money came into the interest fund, and such promise
was by the creditor accepted; and when payment is provided for out of a par-
ticular fund, to be created by the act of the debtor, he cannot plead the statute
of limitations until be shows that the fund has been provided.”

The opening sentence of the above quotation says that certain cou-
.pons were already barred, but for those in question there had been such
special legislation as protected them against the statute. This special
legislation was, in part, that the treasurer should thereafter pay the
“coupons, as money came into his possession applicable thereto, in the
order of their registration”; that is, the coupons were not payable, not
due, until the money was actually in the treasury to pay them. Cer-
tainly, under such a provision, the statute of limitations could not begin
to run until such event occurred, and this is all that is decided. It
further appears that from the registration of these coupons to the
commencement of the suit there was no money in the treasury; hence
the coupons could not have been barred. Thus, in all these cases
where the statute was held not to obtain, it distinctly appears there had
been such legislation as extended the time of payment, or as set apart
a special fund for payment, and so dedicated to this special purpose as
well might constitute an express trust.

" As appears, the law applicable to this case is quite different. There
certainly ig nothing in it which prevented the holder of the bonds after
November 1, 1891, from maintaining his action thereon. There never
was any fund dedicated specially to the payment of these bonds, nor
any special provision for their payment, except the general one in the
original act before referred to. If that is sufficient to constitute such
a special fund, or such an express trust as to avoid the operation of the
statute, then, as before said, the statute is virtually a dead letter as to
all municipal debtors; for eévery law authorizing the issue of bonds
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makes some such general provision for their payment, and yet it has
been often held that actions upon them become barred by neglect. If
this were simply a question of ethics, the demurrer would be overruled,
but, being one of law alone, it is sustained. While, for personal rea-
sons, I would have avoided considering this case, yet there being no
legal objections, nor any suggestions to the contrary made, I have
heard it, but expect it will be taken to another court for review.

——=

KINGMAN & CO. v. STODDARD et al,
(Circuit Court of Appeals, Seventh Circuit. March 14, 1898.)
No. 436,

1. FRAUD—D18COVERY WHILE CONTRACT 18 EXECUTORY—~CONDONATION.

A party to an executory contract, which contract he was induced to enter
into by fraud, cannot, after knowledge of the fraud, continue to carry it out,
exacting performance from the other party and receiving its benefits, and still
maintain an action for the deceit.

2. BAME—REMEDY—ACTION FOR DECEIT.

The right of & party to a contract to defend against an actlon for the con-
glderation on the ground of fraud is grounded on the same principles as his
right of action for the deceit, and facts which would preclude such a defense
will also bar an affirmative action.

8. 8aME—Facrs CONSTITUTING CONDONATION.

Plaintiff entered into a contract with defendants, who were manufacturing
corporations, by which it purchased their stock in a third corporation, or-
ganized principally to handle their products, and in which they owned the
controlling interest. Plaintiff agreed to take up the notes of such corpora-
tion held by defendants, and was to have the exclusive sale of defendants’
goods in certain territory on stipulated terms. While the contract was still
executory, except for the transfer of the stock and the payment of a small
part of the consideration therefor, plaintiff discovered that the value of the
assets of the corporation whose stock it had bought had been greatly over-
stated in the negotlations; but it thereafter continued in possession, made
further payments, and took up the notes held by defendants, without making
any claim of fraud, and, both before and after it had placed the corporation
in liquidation, required defendants to furnish it their goods for sale under
the terms of the contract. Held, that It had condoned any fraud in the
negotiations preceding the contract.

In Error to the Circuit Court of the United States for the North-
ern District of Illinois.

This is an action for deceit brought by the plaintiff in error, Kingman & Co.,
a corporation of the state of Illinois, against the Stoddard Manufacturing Com-
pany, John W. Stoddard, the Milburn Wagon Company, Charles F. Milburn,
and Frank D. Suydan. The Stoddard Manufacturing Company was not served
with process and did not appear to the action. XKingman & Co. was incorporated
for the purpose of and since the year 1882 has been engaged In the business of
the manufacture and sale of agricultural implements and farm machinery, hav-
ing its principal offices at Peoria, in the state of Illinois. Its business extended
throughout the states of Illinois, Missouri, Kansas, Arkansas, parts of Kentucky,
Tennessee, the eastern part of Iowa, and into the territory of Oklahoma, with
branch offices at the cities of St. Louis and Kansas City, and it had the exclusive
gale of the manufactures of the Stoddard Manufacturing Company and of the
Milburn Wagon Company in the territory mentioned. The Stoddard Manu-



