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HICKS v. OTTO et atl'
(Circuit Court, S. D. New York. April 9, 1884.)

REHEARINGS IN EQUITy-ApPLICATION.
An application for a rehearing and to amend the answer on the ground of

newly-discovered evidence will be denied where defendant In his affidavit
merely alleges in general terms that "he has been eager to collect all matetlal
evidence," and "has made great exertion and every reasonable effort to de-
tend the suit." The applicant should state the facts so as to enable the court
itself to determine whether reasonable diligence was used.

This was a suit in equity by James J. Hicks against Ferdinand G.
Otto and others for alleged infringement of a patent. The court
having heretofore directed a decree for the complainant on the mer-
its (19 Fed. 749), the defendants have now made an application to
amend the answer, and for a rebearing on the ground of newly-dis-
covered evidence.
Arthur v. Briesen, for plaintiff.
Louis W. Frost, for defendants.

WALLACE, Circuit Judge. The application to amend the answer,
and for a rehearing (19 Fed. 749), should be denied, because it does
not satisfactorily appear that the facts constituting the new defense
could not have been discovered, by the exercise of reasonable dili-
gence, before the cause went to a hearing. The complainant has
conducted a difficult, protracted, and expensive litigation to a suc-
cessful issue, and it would subject him to great hardship to compel
him now to abandon the fruits, and meet a new defense. It was his
right to be apprised, by the answer, of the defenses which he would
have to meet and overthrow, so that he could elect whether to proceed
with his suit or abandon it.
Amendments of pleadings which introduce a new defense are per-

mitted with great reluctance, in equity, after a cause has been set for
hearing, and, after a hearing, are rarely allowed Walden v. Bod-
ley, 14 Pet. 156, 160; Smith v. Babcock, 3 Sumn. 583, Fed. Cas.
No. 13,008. When the applicatiOlfis based upon the ground of
newly-discovered evidence, a more liberal rule obtains; but courts of
equity, as well as courts of law, in'such cases, proceed with great
caution, and extend no t(j the negligent. Unless it ap-
pears affirmatively that the evidence could not have been obtained
in due season, if the party applying had used all reasonable efforts
in that behalf, the application will be denied. It is due to the public
interests, as well as to the immediate litigants, that rehearings fOl'
the purpose of letting in evidence which might and ought to have been
introduced before the hearing should not be tolerated. In no class of
cases should the practice of allowing rehearings be more strictly
guarded than in cases like the present, where the defense of prior

1 This case has 1.Jeen heretofore reported in 22 Blatch!. 122, and is now pub-
lished In this series, so as to include therein all circuit and district court cases
elsewhere reported which have been inadvertently omitted from the Federal Re-
porter or the Federal Cases.
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use is relied on to defeat the novelty of a patented invention, because.
it is seldom that a defendant cannot make' it appear that he has dis-
covered additional evidence in support of such a defense.
The defendant states in his affidavit, in general terms, that "he has

been eager to collect all material evidence," and "has made great
exertion, and every reasonable effort, to ·defend the suit." These are
his conclusions, but, ,if the,facts were specified, they might not be the
conclusions of the court. Such generality of statement is not suffi-
cient. If it could not be made in almost every case,
it could be, in every case, with facility and with entire safety.,
The motion is denied.

AMERICAN BOOK CO. v. OATES.
(Circuit Court, S. D. Iowa. March 2, 1898.)

No.
LmEL-MoTION TO STRIKE OUT.

To publish that a corporation puts in out-of-date scbool books in frontier
or backwoods states, and that "books that are referred to nowadays as a
laughingstock by intelllgent teachers are foisted upon whole states for a
series of years," so relates to its methods in pursuing its business as to be
actionable, without allegation of special damages.

This was an action at law by the American Book Company against
George A. Gates to recover damages ,for the publication of a libel in
respect to its business methods.
C. S. Jelly and N. T. Guennsey, for plaintiff.
R. M. Haines and George F. 'Henry, for defendant.
WOOLSON, District Judge; The present hearing relates to a

motiop. to strike out portions of the ,amended and substituted petition.
was had before Hon. O"P. Shiras, judge of the Northern

district of Iowa, upon a motion to strike out portions of the original
petition. Because of certain suggestions, or rather statements, of his
views as announced by Judge Shiras on the argument, leave was given
plaintiff to amend petition herein. The motion to strike now under
consideration is based on,substantially the same grounds as the orig-
inal motion to strike. The alleged libels for whose publication and
ciI:culation plaintiff claims damages are contained in a small pamphlet
of 47 pages, bearing the title, "A Foe to American Schools. A Vaca-
tion Study," and bearing on the title page, as the name of its author,
"George A. Gates, D. D., I,L. D., President of Iowa College." The
entire pamphlet is attached as an exhibit to the substituted petition.
Upon its second page, signed by Fred C. Demorest, apparently as
secretary of the Southeastern Iowa Teachers' Association, appeaI"S a
statement to the effect that the pamphlet was read by President Gates
before such association "at a session of the college section," and that
such section did ''by vote indorse the paper, and heartily approve of the
suggestion that it be published." While no answer yet has been
filed in this case, I assume. since plaintiff has sought to attach the
entire pamphlet as an exhibit to the present petition, that the fact


