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ALLEGRETTI CHOCOLATE CREAM CO. v. KELLER.
(Circuit Court, 8. D. New York. February 12, 1898.)

TRADE-MARKS AND TRADE-NAMES—UNFAIR COMPETITION.

One is entitled to sell his product under his own name, either Individually
or in connection with a partner; but in so doing he must be careful not to
do anything calculated to delude the public into the belief that his goods
are those of another having the same name; and, if the latter has first
acquired a reputation for the particular kind of goods, the former may be
enjoined from selling like goods, except in connection with' a clear statement
indicating that they are not the goods of the latter,

This was a bill in equity by the Allegretti Chocolate Cream Company
against Louis J. Keller to restrain an alleged unfair competition in
business. '

Charles K. Offield, for the motion,
John L. Cadwalader, opposed.

LACOMBE, Circuit Judge. In causes of this character it is the
co‘nsuming purchaser who is most likely to be misled; the large dealer
is usually sufficiently well informed to protect himself. The affidavits,
therefore, of the other candy dealers, submitted by defendant, are not
persuasive. This court is satisfied that before the deendant’s advent
in this city the chocolate creams made by complainant and its prede-
cessor in Chicago were known to and sought after by persons here,
sufficiently, as the papers show, to induce them to go to the trouble of
individually importing them. As this demand was apparently confined
to the consuming public, it may be difficult to show it directly otherwise
than by the importations; but defendant’s own actions supply any
deficiencies in this line of proof. He states in his affidavit that when
he had made up his mind to go into the candy business in New York
he applied to the Allegretti Chocolate Cream Company to get it to en-
gage him as its “New York representative.” When this request was
refused, he straightway hetook himself to Allegretti & Co., to whom he
made a similar request, successfully. Unless he was convinced that
the nanie “Allegretti” would be of some use in opening a new candy
store in New York, it is difficult to understand why he was so
solicitous to obtain the right to use it. It appears that defendant
sells only the candy of Allegretti & Co., of Chicago, and that there is
an Allegretti-in such firm. - This Allegretti is entitled generally to sell
his candies under his own name, either individually or in connection
with partners, but in so doing he must be careful not to do anything
calculated to delude the pubhc into the belief that his goods are those
of some one else. There is sufficient indication in the papers that the
younger Allegretti had endeavored to create a confusion as to the
identity of the chocolate creams manufactured by himself and by the
complainant, respectively. The court of appeals in this circuit, follow-
ing the English courts, has formulated a convenient rule applicable to
cages. of -this- kind (Baker v. Sanders, 26 C. C. A. 220, 80 Fed. 895),
which saves complainant’s rights, and works no hardshlp to an honest
‘defendant. Such rule may be followed here,
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Upon filing a bond for $2,000, conditioned upon final success in the
suit, and which would seem to be amply sufficient to cover any addi-
tlonal expense to. which defendant may be put, complainant may take
an injunction pendente lite restralnmg the defendant, Keller, from
gelling the candies of Allegretti & Co. in packages bearlng the name
“Allegretti,” unless such name be accompanied with the statement,
“No connection with the original Allegretti of Chicago;” and be further
restrained from using the said name in signs or advertisements unac-
companied with a like statement.

REGINA MUSIC BOX CO. v. PAILLARD.,
(Circuit Court, 8. D. New York. January 12, 1898.)

1. PATENTS—INFRINGEMERT—DAMPERS FOR MUsic BoxEs.

The Brachhausen patent, No. 500,369, for a damper for music boxes, I8
expressly limited, as to claim 2, to a damper having a cam formed on the
body portion, and is not infringed by a damper which, among other dif-
ferences, does not have its cam on the body portion.

2. Samp.
The Brachhausen patent, No. 500,370, for a damper for music boxes.
construed, and beld valid and infringed as to claim 1.

8. 8AME~—CONSTRUCTION OF PATENTS.
A patent is entitled to a favorable construction as against a former em-
ployé of the patent owner, who leaves his service to engage in the manu-
facture of infringing machines.

4. SBAME—INFRINGEMENT—MuUsIc Boxzes.

The Brachhausen patent, No. 500,374, for a music plate or cylinder for
music boxes, having double teeth struck up from the body of the plate or
cylinder, leaving one end- detached, the other end being. doubled over until
it rests against the plate, construed, and held not Infringed by a plate with
teeth of semiconoidal form, the front edges of which constitute the working
face.

6. SAME—CGOVERNOR FOR Music Boxgs.

The Brachhausen patent, No. 500,372, for a governor or fly-fan for music
boxes consisting of two blades or wings, preferably rectangular in shape,
parallel with each other, rotating In connection with a central shaft, and
8o arranged as to extend one in front of the other so as to overlap, and at-
tached by coiled springs, so that, when rotated, they will stretch out under
the increasing centrifugal force until at the utmost tension the blades are
substantially in one plane, discloses invention, and is not anticipated; but
the claims are not infringed by a comnstruction which attains the same end
by materially different means.

This was a suit in equity by the Regina Music Box Company against
Alfred E. Paillard for alleged infringement of four patents granted to
Gustav Adolph Brachhausen for improvements in music boxes.

Arthur v. Briesen, for complainant,
Edwin H. Brown, for defendant.

TOWNSEND, District Judge. This suit is brought by the manu-
facturers of the Regina music box, and charges infringement of four
patents,~—Nos. 500,369 and 500,370, for a damper, and No. 500,374, for



