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agreement; and as to this, by articles 11 and 12 of the agreement, they
undertook to reimburse the plaintiffs, and for that the suit proceeds.

For the reasons given;, we are satisfied with the judgment of the
court below, and the same is affirmed.

GEORGE v. CLARK et al.
(Clrcuit Court of Appeals, Eighth Circuit. February 21, 1898.)
No. 971,

1. MASTER AND SERVANT—RISES OF EMPLOYMENT.

A risk which the master has created by doing or pérmitting something to
be done which ought not to have been done, or by omitting some precaution
which, In the exercise of ordinary care, ought to have been taken, cannot be
regarded as one of the ordinary risks of any employment.

2, DeaTe BY WRONGFUL ACT—CONFLICTING EVIDENCE—SUBMISSION TO JURY.

In an action to recover damages for the death of plaintiff’s intestate it

appeared that he was employed by defendants as a switchman, and that, while

attempting, at night, to couple certain cars, his head was crushed by one

of a load of telephone poles which projected furtber than the others over the

end of one of the cars. Held, on a review of the facts, that, as it could

not be sald that there was no evidence tending to show that defendants failed

to exercise ordinary care, the plaintiff was entitled to have the question sub-
mitted to the jury.

8. BAME—CONTRIBUTORY NEGLIGENCE. :

The deceased had only had a brief experience as switchman, had only been
close to the cars for a moment, and the night was very dark and cloudy.
Held, that the question of his knowledge of the danger, or his negligence in
not discovering it, should have been submitted to the jury.

In Error to the Circuit Court of the United States for the District
of Utah.

James H. MacMillan (Charles C. Richards and Arthur E. Pratt, on
the brief), for plaintiff in error.
P, L. Williams, for defendants in error.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge,

THAYER, Circuit Judge. This is a writ of error to set aside a
verdict which was returned in obedience to a peremptory instruction
by the trial court, and the sole question presented by the record is
whether such instruction was right. The suit was brought by Mary
George, the plaintiff in error, against the receivers of the Union
Pacific Railway Company, the defendants in error, on account of
the death of her son, Frederick J. George, who was killed in a rail-
road yard in the city of Salt Lake, Utah, on August 21, 1896, while
he was in the employ of said receivers in the capacity of a night switch-
man. There was evidence before the jury which tended to establish
the following facts: Shortly before the accident occurred, a freight
train, which was being operated for the receivers, pulled into their
railroad yard at Salt Lake City. Two coal cars in this train were
loaded with large-sized telephone poles. The poles on one of these
cars overlapped it from 15 to 18 inches. One of the poles in the
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second tier from the bottom of the load,—being the one which caused
the accident,—projected beyond the other poles from five to six inches,
and perhaps further, leaving very little space between the end of
the pole and any box car to which the coal car might be attached.
After the train arrived, it became necessary to uncouple the two coal
cars, and switch them for some distance to another track, called the
“scale track,” and there couple them to a box car standing on that
track. With this purpose in view, the yard foreman and the deceased
went to the track on which the freight train was standing, each hav-
ing a lantern, it being about midnight. As the foreman uncoupled
one of the coal cars from the next adjoining car, the deceased stooped
down, and blocked the wheels of that car, there being a slight grade,
so as to prevent the other cars in the train from moving when the
coal cars were moved. Then, by direction of the foreman, the de-
ceased walked some distance to the scale track, to couple the coal
cars to a box car on that track when the former were backed in for
that purpose. While he was in the act of making the coupling, he
was caught between the box car and the end of the projecting pole
above mentioned, and instantly killed, his head being crushed. There
was a conflict of evidence as to whether one standing as the deceased
did by the scale track, waiting for the coal cars to approach so that
he could make the coupling, would be able to see that the poles pro-
jected beyond the end of the approaching coal car, or how far they
so projected. The deceased was not warned by the foreman that the
poles projected beyond the end of the coal car when he was directed
to walk across to the scale track, and make the coupling, and he had
no knowledge of such projection, or the extent thereof, except such
as he may have gained when he stooped to block the wheels of the
adjoining car when the coal cars were uncoupled, or such as he may
have gained when they were backed in on the scale track. The
night was very dark and cloudy. The deceased was 25 years old.
He had worked on railroads for several years in the capacity of an
engine wiper and fireman, and for less than a year as an engineer.
He had worked for the receivers from four to six weeks prior to the
accident, most of the time as a hostler’s helper. He had only been
employed five shifts as a switchman, up to the time when he was
killed; that being the extent of his experience in that line of duty.
We think that this case should have been submitted to the jury.
It is obvicus that the coal cars were loaded in a manner which greatly
enhanced the risks that a brakeman or switchman would ordinarily
incur in coupling them to other cars; and whether the defendants
below were guilty of negligence in permitting them to be thus loaded
and placed in a train in such manner as would probably render it
necessary to detach them from the train and couple them to other
cars while they were in transit to their destination was a question
for the jury; and, in the event that this issue had been submitted
to the jury, and the jury had found that the defendants were guilty
of a want of ordinary care in permitting cars thus loaded to be placed
in one of their trains, there would be no ground for the contention,
now made, that the death of the deceased was due to one of the
ordinary risks of the employment. A risk which the master has
85 F.—39
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created By doing or permitting ‘something to be doné& which .ought not
to have been -done, or by omitting some precaution: which, in: the
exercise of ordinary care ought to:have been taken, cannot be re-
garded as one. of the ordinary risks of any employment. In view
of the manner in which the eoal cars were loaded; it cannot be suc.
cessfully claimed that there :was no evidence tending.to show that
the defendants failed to exercise ordinary care. .Therefore the plain-
tiff was entitled to have that issue submitted to the jury. The fol-
lowing authorities are directly in point, and afford ample support for
this conclusion: Railroad Co. v. Everett, 152 U. 8. 107, 14 Sup. Ct.
474; Railroad Co. v. Wells, 56 Kan. 222 42 Pac. 699 Corbin v.
Rallway «Co:-(Minn.) 66 N. W. 271.

It is urged, however, that the manner in which the coal cars were
loaded with telephone poles extending some distance beyond the deck
of the:cars war either known to the deceased prior to the accident,
or, in the exercise of ordinary care on his part, ought to have been
known. ~Upon this assumption it is argued that the deceased, know-
ing the risk that he would incur in making the coupling to the box
car, voluntarily assumed it, or that he was guilty of contributory neg-
ligence if he failed to notlce how the cars were loaded, and attempted
to make the coupling in ignorance of the risk that he would thereby:
incur. 'We cannot, however, assent to the view that the trial judge
had the right to determlne 'that the deceased either knew the man-
ner in which the cars were loaded or was guilty of culpable negli-
gence in ‘not knowing that the poles projected beyond the deck of
the car, and to what extent. - The cars arrived in the yard at Salt
- Lake City after dark and shortly prior to the accident. - The deceased
had not been in close proximity to them but a brief moment while
the foreman uncoupled them, and during that operation he was en-
gaged in blockmg the wheels of the adjoining car.. There was a
difference of opinion as to whether he could see accurately how : the
cars were loaded, and what danger he would incur in making the
coupling as they were backed down the scale track towards the box
cars. Bes1des, the deceased had only had a limited experience as
a switchman in coupling cars, and, even if he did observe that the
poles extended beyond the deck of the car, he might easily have been
deceived as to the extent of such projection; and, as the night was
very dark‘and cloudy, he was very likely ignorant of the fact that
the pole which caused his death extended beyond the rest. These
were circumstances for the consideration of the jury, from twhich they
were entitled to draw such inferences as they deemed proper, and
we are unable to hold, as we must if the verdict is sustained (Rail:
way Co. v. Ives, 144 U. S 408, 12 Sup. Ct. 679), that all reasonable
men would necessarily have 'conoluded either that the deceased knew
how far the poles projected beyond the deck of the car, and volun-
tarily assumed the risk of injury, or that he exhibited a want of ordi-
nary care and prudence in not discovering how far they projected.
In accordance with these views, the judgment must be reversed, and
the cause remanded for a new trial. = It is so ordered.
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PLANT INV. CO. v. COOK.
(Circuit Court of Appeals, Fifth Circuit. February 15, 1898.)
' No. 609.

NEGLIGENCE IN CARE OF WHARF—UsE BY PAssENGERs—CONTRIBUTORY NEG-
LIGENCE. :
Plaintiff was injured by falling while descending a slippery incline at
defendant’s wharf or dock. - For the accommodation and safety of passen-
gers, this incline was provided with a rough gang plank, and also with a row
of cleats, reaching from the top down fo the boat, which plaintiff intended
to board. Plaintiff noticed these arrangements, but chose to walk between
them, where she testified it looked sllppexy and dangerous. Held cortributory
negligence.

In Error to the Circuit Court of the United States for the Southern
District of Florida.

8. M. Sparkman and T. B. Sparkman, for plaintiff in error.
Thomas M. Shackelford and N. B. K. Pettingill, for defendant in
€rTor.

Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE,
District Judge.

SWAYNE, District Judge. The following statement of the case
by plaintiff in error is correct: The defendant in error, a citizen of
the state of Illinois, sued the plaintiff in error, a corporatlon existing
under the laws of the state of Connecticut, clalmlng damages to the
amount of $15,000 for personal injuries re(;eiVed while passing over
plaintiff’s wharf at Port Tampa, Fla., in going from the cars to the
boat, at half past T o’clock on the morning of the 26th of February,
1891, In the first count of her declaration she alleged, substantially,
that the Plant Investment Company was in full and unrestricted pos-
gession and control of certain wharves within the county of Hillshoro
and state of Florida, known as the “Port Tampa Docks,” and kept
the same open for use of passengers and the traveling pubhc to and
from the steamers of the Plant Steamship Line, one of the said steam-
ers being known as the “Kissimmee,” and being a common carrier of
passengers between Port Tampa docks and the town of St. Petersburg,
also in the county of Hillshoro; that on or about the 26th day of
February, 1891, the plaintiff, while in the act of walking along the
said Port Tampa dock, at or near the landing place or slip used by
the said steamer Kissimmee, for the purpose of boarding said steamer,
slipped and fell by reason of the presence of cotton-seed meal, which
the defendant corporation had negligently allowed to accumulate on
‘said slip and to become saturated with water; that she fell heavily on
her side, dislocating and otherwise injuring her left ankle, so that
for many weeks she wag unable to walk or attend to her busmess,
that she suffered great pain, prostration of health, and incurred large
expense in nurses and medical attendance; that she had not then recov-
ered, and would always be lame and mcapac'ltated to care for and
»support herself by reason of said injury. The second count was
in all respects like the first, except that the plaintiff alleged that the



