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be given in accordance with the section, in which case the merchandise
nmay be delivered subject to redelivery under the bond on 10 days’ no-
tice. . Now, the contention is that when the merchandise has been de-
livered into the manual possession of the importer, and carried by him
to his warehouse, it is still in the custody of the officers of the United
States by virtue of the bond. It may be that, reasoning abstrusely as
to the meaning of the word “possession” in certain senses, this mer-
chandise could be said to be within the possession of the government,
though we doubt it. 'We do not propose to consider or discuss such a
question. We think that section 2984, in referring to the custody of
the customs officers, means the actual manual possession and control
by those officers of the merchandise in question, and that, when it is
delivered under bond to the importer, no matter what his obligation to
return the same upon demand, it is in his custody, and not in the cus-
tody of the officers of the government. The reason of the statute re-
quires such a construction. Its equity lies in the injustice of compelling
an importer to pay duty on merchandise destroyed before it reaches his
control, and before he can exercise any care with respect to its preser-
vation. When, however, the property is delivered to him, to be kept .
in his own warechouse, under his complete control so far as preservation
from injury by fire is concerned, there is no reason why he should not
suffer a loss arising from a destruction of the property in his possession
exactly as he does one from injury to other merchandise in his posses-
sion. The duties, then, are to be considered a part of the cost and value
of the property to him. If the property had been appraised, and he had
paid the duties, there is no question but that he could not look to the
government to refund to him the duties paid, after its destruction by
fire. 'We do not see that the giving of the bond changes the equity of
the. situation in any respect. The judgment of the circuit court is af-
firmed,

RICE et al. v. SHARPLEIGH HARDWARE CO.
(Qircuit Court, W. D. Tennessee, W, D. January 10, 1898.)
No. 3,436.

1. GARNIREMENT—PLAINTIFF GARNisBING HIMSELF.

- Neither the provision of the Tennessee statutes for garnishment of debts,
ete., in the hands of “third persons” (Mill. & V. Code, § 4219), nor that
-authorizing attachments upon any real or personal property, ‘‘debts; or
.choses in action in which defendant has an interest” (section 4241), au-
thorizes a plaintiff to garnish himself for a debt due the defendant.

2. S1ATE AND FEDERAL CoOURTS—COMITY.

A federal court may, in the exercise of that mutual comity often neces-
sary. between the state and federal courts to prevent injustice, take action
upon the mere suggestion of counsel as to the condition of related litigation
in the state courts, though the facts do not appear upon the record.

8. Samm.

An action on a legal demand was brought by a nonresident corporation
in one of the chancery courts of Tennessee, which courts, under the state
statutes, have concurrent jurisdiction with the law courts of all actions of

-legal cognizance, except those for unliquidated damages. The defendants,
having a counterclaim for unliquidated damages, thereupon sued the corpo-
ration in a court of law, and garnished themselves, as admitted debtors



560 85 FEDERAL REPORTER.

of the corporation. This suit was removed by the corporation to a federal
court, and the corporation specially appeared therein, not consenting to
the jurisdiction, and filed a plea in abatement, alleging that the state laws
did not permit a plaintiff to garnish himself. Held, that while this was
true, so that the process must be quashed, the court, to prevent the injus-

_ tice of allowing a nonresident corporatlon to come Into the state and sue
a citizen without submittlng to a cross action, would retain jurisdiction.
with leave to plaintiffs to issue alias process, and continue the same from
term to term until they should find some means of serving notice or com-
pelling an appearance.

At Law.

The plaintiffs sued the defendant company by attachment, In the state court
of proper jurisdiction, in an action of damages for a breach of contract, alleg-
ing that the defendant had bound itself for one year to sell its bicycles, at
fixed prices, only to the plaintiffs, within certain specified territory of the
states of Tennessee, Mississippi, and Arkansas, and that in violation of that
agreement. without the consent of the plaintiffs, they had sold and contracted
to sell to other dealers within that territory a large number of their bicycles,
with the intention to assist the said dealers to break down, injure, and destroy
the plaintiffs’ trade. This attachment was served by garnishment upon the
plaintiffs themselves, who answered the garnishment, saying that they were
indebted to the defendant in the sum of $2,814.02; and thereupon publication
was had according to the practice in the state courts of Tennessee in attach-
ment cases, requiring the defendant to appear and answer the suit at a specified
term of that court. The defendant made a special appearance in the state
court for the purpose of objecting to the jurisdiction over it, and the manner
in which it had been attempted to bring it before the court; and thereupon,
being allowed to so specially appear, defendant moved to quash the writ of
garnishment, upon the ground that the defendant had never been before the
court, nor had it been cited in any manner that was legal, and that, the court
having no jurisdiction, the proceeding should be dismissed. The second ground
of the motion was more specifically set out to be that the defendant was a
nonresident corporation, being chartered by the state of Missouri, and that
the garnishment had been levied upon the plaintiffs themselves, and not upon
any third person, as required by Mill, & V. Code, § 4219, wherefore, the at-
tachment being void and illegal, the court had no jurisdiction over the person
or property of the defendant company. This motion was overruled by the
state court, and thereupon the defendant company filed its petition and bond
for the removal of the case to this court. The order of removal was granted
by the state court, and the transcript has been filed here. The defendant
company appeared here specially, as before, and filed a motion asking leave
of the court to fenew in this court the same motion to quash the attachment
or service by garnishment which had been -overruled in the state court, which
leave was granted for the reasons stated in an opinion of the court filed January
2, 1897. Having thus obtained leave, a motion to quash was filed here on the
same grounds as were set out in the state court; but afterwards, by leave
of the court, that motion was withdrawn, and upon a like special appearance,
pretermitting any general appearance, and not consenting to any jurisdiction
of the court, or waiving any right to except thereto, a plea in abatement was
substituted, alleging that the proceeding is not in accordance with the state
statute authonzmv attachments by garnishment, because it is levied upon
plaintiffs themselves, as the garnishees, and not upon any third person, as re-
quired by the statute. It prays that the levy of the sheriff, and his return
thereon, be quashed. This is all that appears by the record. But it is sug-
gested by counsel at the bar, and in the brief for the plaintiffs, that the
defendant company, prior to the commencement of this attachment suit by the
plaintiffs, had filed their bill in the chancery court of Shelby county, Tenn.,
against the plaintiffs, seeking to recover from them the sum of $2,800, due
upon their contract of agency for the sale of their bicycles for the years 1895,
1896; that the plaintiffs here filed their answer and cross bill in that suit,
alleging that they had a demand for unliquidated damages for a breach of the
same contract of agency which was sued upon, and had asked that the defend-
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ant bere, who was the plaintiff there, should be enjoined from prosecuting that
suit until it should enter a general appearance in a damage suit instituted by
the plaintiffs against the defendant in the circuit court of Shelby county; and
that the injunction was granted by the chancellor. That was the same suit
at law which was subsequently removed to this court, and with which we are
now engaged on the hearing of this motion. It should be stated here that
under the laws of Tennessee the chancery court has jurisdiction, concurrently
with the courts of law, of all actions of legal cognizance, except those for un-
liquidated damages, and the suit of the defendant against the plaintiffs was
nothing more than an action at law brought in the chancery court under the
forms of pleading and procedure adapted to that court. Counsel for the de-
fendant company object strenuously to the consideration of these last-men-
tioned facts, because they are not pleaded in any way, and do not appear
except by the suggestion of counsel.

Brown, Hirsch & Brown, for plaintiffs.
Myers & Banks, for defendant.

HAMMOND, J. (after stating the facts). This case is very peculiar,
and I have been perplexed to know what to do with it. The defend-
ant is a Missouri corporation, entitled, under the principles laid down
in Pennoyer v. Neff, 95 U. 8. 714, and other cases of like authority,
to exemption from suits in other states which shall, without due pro-
cess of law, bind it to personal judgment, except so far as it may
have submitted itself to these outside jurisdictions; but, by the same
principles and authority, whatever property it has situated in another
state is undoubtedly subject to appropriation in that state, by attach-
ment or other proceedings for that purpose, to the payment of any
debts which it may owe to citizens of that state. It is a primary
principle in all jurisprudence that whenever a nonresident comes
within the jurisdiction of a state, and sues its citizens, as in this case
the defendant company did when it sued the plaintiffs here, it sub-
mits itself to that jurisdiction for all the purposes of that suit, and
whatever remedy the defendant has against the nonresident plain-
tiff by way of set-off or cross action in that suit may be enforced
against the nonresident, as it may against any other plaintiff, and for
that purpose every court in which a suit is pending has a right to
compel the nonresident plaintiff to submit to answer and defend
against the cross action; and under this principle it is obvious that,
if the chancery court in which the defendant company brought its
suit at law could have maintained a cross action for unliquidated
damages, there would have been no difficulty in having the verv liti-
gation we have in hand carried on in that suit. Bat, inasmuch as
our Tennessee statute conferring upon the chancery court jurisdic-
tion of actions at law by express terms excludes it from entertaining
suits for unliquidated damages, the plaintiffs here were compelled to
go into a court of law to bring their suit. Mill. & V. Code, § 5043.
And, being so compelled, we have the anomaly, as a result of this
Tennessee legislation, that parties having cross actions against each
other, of purely legal cognizanece, which could be well and entirely
settled between them in a court of law in one suit, are separated
from each other, unnaturally, so to speak, and one is in a court of
chancery with his action at law, and the other is in a court of law
with his cross.action at law, both arising out of preeisely the same

85 F.—36
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contract between the parties, which, by every principle-of conven-
ience, to say the least of it, ought to be settled, if possible, in the
same suit, whether at law or in equity. This jurisdiction of the
Tennessee chancery court is an. unnatural, and in this case an ob-
structive, one, of which this nonresident corporation seeks to take ad-
vantage by refusing to appear in the action at law against it, hoping
thereby to evade the jurisdiction of that state, into’ Whth it has
come to collect its own debt agalnst one of the citizens of that state.
If allowed thus to take advantage of an anomalous condition, result
of the litigation will be that it avoids the effect above mentioned of
its voluntary appearahce in the courts of Tennessee to sue a citizen
of that state. 1 feel quite sure that this cannot successfully be
accomplished, and yet I am not at all sure how its appearance to this
suit can be compelled, for the situation is further complicated in its
perplexities by the removal of the suit at law from the state court in
which it was brought to this court. It has occurred: to me that it
might be proper to remand this case to the state.court, upon the
ground that it is a cross action, which is only a part, of, or ancillary
to, the suit in the chancery court,—separated, to be sure; by the pecul-
iar legislation of Tennessee, but.none the less. within the purview. of
our jurisdiction, the same as if they were both pending in the same
court, and united to each other, as they might and would be but for
that separating legislation. I have not much doubt but what our
courts may, as a mere matter of comity, refuse to entertain a juris-
diction, otherwise unobjectionable, where it shall appear that by the
removal the adverse party is injurieusly affected, beyond our power
to redress; nor have I any doubt that the court should take this
action of its own motion whenever such a condition appears. But,
inasmuch as an order to remand would: be final, and not reviewable
anywhere, I have concluded not to take that course, for the present,
at least; and I am the more inclined to do this since the pendency
of the suit in the chancery court does not apnear in this, record by
any pleading or proof, by affidavit or otherwise, or verified record,
but only by a suggestion of counsel. To-overrule this motion, and
thereby compel the defendant to appear here to answer this suit,
would beto accomplish substantially that which could have been done
if the two suits had remained in the same jurisdiction and the same
court, and should be there tried together in the very court to which
the defendant company itself voluntarily resorted to bring its own
suit against the plaintiffs. That is to say, it would enable the plain-
tiffs to maintain their cross action against the.defendant for unlig-
uidated damages, and, if they recover a judgment here, to thén appear
in the state chancery court, where the defendant’s suit has already
been stayed for that purpose, and plead it as a set-off.to the defend-
ant’s claim against the plaintiffs. But I am satisfied that the law
is with the defendant company upon this motion; that the attach-
ment, the service by garnishment upon the plaintiffs themselves, and
the order of publication to appear, are not in accordance with the
laws of Tennessee in that behalf; and that by that procedure juris-
diction over the person of the defendant company has not been ac-
quired ‘in the state court or in this court. DBut it does not follow
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from this that this suit is to be dismissed, but only that the process
and its service shall be quashed. The suit may remain for such fur-
ther service as the plaintiffs may be able to secure; and the question
which has perplexed me is, how can the defendant company be com-
pelled to do that which it ought to do under the circumstances above
stated,—enter its appearance, and answer this suit within the juris-
diction of the state of Tennessee, either in the state court or this court;
both being courts of the state of Tennessee, within that purview, and
for that purpose? In the chancery court an injunction has already
been had against the defendant company, forbidding it to proceed in
that court until it shall have entered its appearance in this suit, and
until it shall be finally determined. It is not a mandatory injunc-
tion, but only a stay order. I take it that after the cross bill, and
injunction or stay order granted on it, the defendant company would
not be allowed by the chancellor to dismiss that proceeding, or to
depart from that jurisdiction, for the purpose of suing elsewhere, and
that it cannot proceed to the collection of its claim against the plain-
tiffs until it does enter its appearance here. Stevens v. Railroad Co.,
4 Fed. 97; Chicago & A. R. Co. v. Union Rolling-Mills Co:, 109 U.
8. 702, 3 Sup. Ct. 594. Therefore, I shall at least not dismiss this
suit, but allow it to remain here, with leave to the plaintiffs to issue
alias process, and continue from term to term with such alias until
they may either find some means of serving the writ, or compelling
appearance to this suit. For the present, at least, this answers the
court’s sense of justice, in refusing to allow the defendant company
to evade the familiar practice of submitting fully to the dominion
of the state into which it voluntarily has come to collect a debt against
two of its citizens, thereby completing within that dominion a settle-
ment of all controversies arising between it and these citizens of Ten-
nessee out of the same contract upon which it sues. And I have con-
cluded that the court should take this course upon the mere sugges.
tion of counsel as to the disjointed condition brought about, or at
least intensified, by the removal of a part of the litigation to this
court. Courts are always ready and anxious to aid each other,
through that mutual comity which is often necessary under our dual
system of government, to prevent injustice, without any formality of
pleadings or practice. , :

It remains, however, to give the reasons for ruling that this gar-
nishment has not accomplished the purpose of bringing the defendant
company inte court to answer this suit, On principle, it will readily
occur to almost any one that to allow a plaintiff in attachment to gar-
nish himgelf as a debtor to his creditor, whom he made a defendant for
that purpose, is a distortion of the process of garnishment from its
ordinary uses, and in itself suggests that some ulterior or sinister pur-
pose 'is to be accomplished. If two parties owe each other, the two
debts, so far as they go, set themselves off; and from time immemorial
the courts of law have afforded them an ample opportunity to set
them off against each other whenever either brings an action at law.
And: whatever defects formerly existed. in courts of law have long
since been supplemented by remedies in equity, so that it is never nec-
essary that either should attach the other by garnishment for the sim-
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ple purpose of setting one debt off against the other; and this case weli
illustrates the whole scope of such procedure. The manifest purpose
of this attachment and garnishment was to compel a disputing non-
regident debtor, who was at the same time an acknowledged ereditor, to
come into this state to try conclusions in the litigation' at the home
of one of the litigants, rather than the other, though it must be said
that there is more justification for it in this case than ordinarily would
arise, because the Tennessee litigant had already been sued in Tennes-
see by the nonresident litigant. But, after all, it was wholly unneces-
sary, for I take it that the chancery court in which the nonresident
creditor brought his suit had full power to do what it did de, which
probably already affords sufficient protection, and perhaps has the
power to go still further, and compel by mandatory order the attor-
neys of the nonresident litigant to enter that litigant’s appearance to
any necessary cross action within the jurisdiction of the state. And
even if the defendant company had sued the plaintiffs here at law in
this state, and there had been any sufficient reason why in the same
suit, by a cross action, the alleged damages to be set off could not be ob-
tained, but it required an independent action at law,a court of equity, of
competent jurisdiction, upon a bill filed for the purpose, would have en-
joined the nonresident from proceeding with his action at law until he
should make an appearance to the resident’s independent action at
law, or, if necessary, would go further, and compel the attorneys in
the litigation, by mandatory injunction, to enter an appearance for him,
or possibly the court at law itself might stay the action of the nonresi-
dent until he did appear to his adversary’s cross action. And certainly,
where the remedies at law were unduly obstructed, a court of equity
would lay hold of the parties and their agents and attorneys within
the jurisdiction, and compel] them to do and perform all acts that were
necessary to accomplish the equitable purpose of setting off one debt
against the other. International or interstate complications might be
presented, but in this day and time, within our Union at least, there
iz little difficulty in overcoming such complications in the ordinary
course of litigation. Even if there should be other property of the de-
fendant company within the state (such, for example, as debts owed
to it by third persons), as long as the plaintiffs here were confessedly
indebted to the defendant to the extent of that indebtedness there
would be no occasion to levy by attachment or otherwise upon the
property of the defendant company to answer their claim; and a court
of equity would not permit that kind of injustice, but would compel
the parties to set off their debts against each other, so far as they
would go. Therefore, except for the purpose of acquiring jurisdiction,
which, as has been suggested already, was not necessary, this attach-
ment proceeding by garnishment was ulterior in its purpose, if not
sinigter. There can be little doubt that they were considerations like
these that prompted the use of the language of the Code of Tennessee
which authorizes attachment by garnishment. It is as follows:

- *When property, choses in action, or effects of a debtor, are in the hands of

third persons; or third persons are indebted to such debtor, the attachment may
be made by garnishment.”. Mill. & V. Code, § 4219.
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On the language of this statute, there could be no- pretense of sus-
taining this attachment by garnishment. It is my opinion that the
right to it must stand or fall by these very words, and that there are
no other provisions of law in the Code of Tennessee which enlarge the
precise right conferred by the explicit wording of this statute, namely,
that garnishment is confined to debts due by third persons. This sec-
tion of the Code was taken, it is said, from section 22, c. 1, of the Acts
of 1794. It is purely a statutory proceeding, was not at all founded
on the processes of the common law, and it has been well settled by
all the authorities that like statutes are to be strictly construed, at
least where the parties have the relation to each other that they have
in this case. Drake, Attachm. 437-451; Wade, Attachm. 2, 3, 333;
Rood,; Garnish. 8.

An ingenious argument is made in behalf of the plaintiffs, upon the
authority of the cases of Boyd v. Bayless, 4 Humph. 386, and Arledge
v. White, 1 Head, 239, in both of which cases, by attachments in chan-
cery, debts due from the defendants to the plaintiffs were set off against
debts due from the plaintiffs to the defendants. It does not at all
appear by either of these cases that the process used was garnishment,
and in the first case it is stated that the purpose was accomplished by
injunction and attachment. These two cases arcse under Act of
1835-36, p. 143, c¢. 43, which is entitled “An act more effectually to
subject property in this state belonging to nonresident debtors, to the
payment of their debts due citizens of this and other states.” That
act and another passed at the same session are the main roots of our
peculiar Tennessee jurisprudence, so enormously enlarging the juris-
diction of the chancery court that it has at last absorbed quite all the
common-law jurisdiction, except suits for personal injuries, and juris-
diction over crimes. It has now almost complete concurrent jurisdic-
tion with courts of law in all matters of contract, unless the suit in-
volves unliquidated damages, and it is by reason of this very peculiarity
that the controversy we have in hand arises. This act of 1836 was
professedly in aid of the ordinary jurisdiction theretofore existing in
a court of equity, as well as an enlargement of equitable remedies. The
first section gave a remedy by bill in equity to subject the property of
the nonresident, without having first recovered a judgment at law,
so that it was not necessary to go to his home state, or catch him in
this state, to sue at law; and it so extended that remedy as to sub-
ject to it legal as well as equitable assets, comprehending therein all
classes of property, real, personal, choses in action, and debts. But
it was confined by its very terms to the chancery court; its main ob-
ject being to extend the ordinary remedies for the subjection of equi-
table assets to satisfy a judgment at law to the subjection of mere
legal assets as well, without any previously obtained judgment at law,
and nulla bona return, and to bring nonresident as well as resident
debtors within the scope of this enlarged jurisdietion in equity, There
is no mention made in it of garnishment, except in the sixth section.
The ordinary process of garnishment, as then known to the laws of the
state under execution, was intended to satisfy an execution authorized
to issue, from any deficit that remained after the application of the
assets which had been attached under the bill filed to.enforce the new
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grant of jurisdiction. It did not, in any sense whatever, enlarge the
then existing law under the act of 1874, c. 1, authorizing original at-
tachments at law. The chancery court, before the Code, had acquired,
by this and co-existent statutes, all the jurisdiction that a court of law
had over any attachment; as well under the act of 1874 as all other
acts; but, also, the chancery court had always had a much more com-
prehensive jurisdiction, through the remedy we commonly call “equi-
table attachments” than was given to other courts by this original
attachment at law. But we look in vain to this legislation for any
enlargement of the original attachment at law; and certainly the
original feature of an original attachment in courts of law by process
of garnishment of third persons as debtors has not been extended to.
take in the plaintiff himself, as a debtor to the defendant, by any of
this legislation expanding the jurisdiction of the chancery court in that
regard.  Before this act of 1836, and always, a judgment creditor
with a nulla bona return could go. into a. court of. eguity, and, by
the ordinary processes of sequestration, injunction, and.the like, sub-
ject debts due from third persons to the creditor, or set off debts due
from thé judgment creditor to the judgment debtor in satisfaction of
the judgment of either, but no process of garnishment was ever neces-
sary to administer that relief. The necessary parties were made de-
fendants to the bill, being"required to answer or discover, by the or-
dinary processes for that purpose, and the effects, whether debts, choses
in action, or what not, were subject to the plaintiff’s claim by the or-
dinary processes in.equity for that purpose, namely, injunction, se-
questration, dttachment, fieri facias, contempt for disobedience, and
the like, if. the effects were within the dominion of the state; and in
one of these very cases (Boyd v. Bayless, 4 Humph. 386) the case was
argued and.proceeded with before the supreme court as if the ques-
tions involved related exclusively to the ordinary power of a court of
chancery to decree a set-off; and the act of 1836 was not relied
upon in that case at all, 1intil Mr. Justice Reese, in delivering the
opinion of the court, called attention to it as being a legislative resolu-
tion of all the difficulties in that case, through the enlargement of the
powers of the chancery eourt contained in that act. The case of Ar-
ledge v. White being very imperfectly reported, it is difficult to deter-
mine what are the “general principles” mentioned by the court; but
the only effect of it was‘to hold that, whether at law or in equity, an
outside creditor could not interfere with the ordinary process of equi-
table set-off between the plaintiff and the defendant by resorting to
our attachment laws, and that is all there is in these cases.

Now, this act of 1835-36 amplified the powers and remedies.of a
chancery court in the exercise of that jurisdiction which it had before,
of subjecting debts due to the defendant to the process of set-off,
and to the satisfaction of creditors residing in Tennessee, where their
debtors were nonresident, by allowing. these.remedies to be executed
when there was no judgment at law, and solely upem the ground of
the nonresidence of the debtor. = But I repeat again, there is not a
syllable in any of this legislation that enlarged in any way the pro-
cess of garnishment in.an original attachment at law, as known to
the act of 1794. ' Mill. & V. .Code, § 4219 et seq., 1 Thomp. & S.
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Code, § 3455 et seq;, and Mill. & V. Code, § 4219 (Thomp. & 8.
Code, § 3478), above quoted, are in-entire harmony- with the general
scheme displayed in all the legislation, to first give an example, but
nevertheless, as to the process of garnishment, restricted jurisdiction
to courts of law by original attachment, and then to confer not only
this same jurisdiction upon courts of chancery; but likewise very
much extend their own jurisdiction over the matter of subjecting
all kinds of assets more directly to the payment of all kinds of debts
through and by means of the peculiar remedies known to a court of
equity, of which garnishment, as at law, was not one. This section
(4219) of attachment by garnishment was unnecessary to a court of
equity, although, along with all the other jurisdiction by original
attachment, it was in fact conferred upon that court, because the
same purpose could haye been accomplished by the ordinary process
of compelling the debtor to answer as 4 party to the suit, and control-
ling him by direct decree; yet I do not see how the jurisdiction of a
court of law over an original attachment, operating through the pro-
cess of garnishment, can be enlarged or receive any aid whatever from
legislation particularly designed for our peculiar chancery jurisdic-
tion. - The argument of the plaintiff is that section 4241, Mill. &
V. Code (section 3500, Thomp. & 8. Code), is a substantial re-enact-
ment of the act of 1836 above mentioned, as interpreted by the cases
of Boyd v. Bayless and Arledge v. White, supra; ignoring the fact
that these two cases were of equitable cognizance, under the act of
1836, which was by its terms confined to the jurisdiction of the chan-
cery court. That section reads as follows:

“Attachments may be levied upon any real or personal property either of a
real or eguitable nature, debts.or. choses in action, whether due or not due,
in which the defendant has-an“interest.” Mill. & V. Code, § 4241 (Thomp. & 8.
Code, § 3500). : ‘

It is conceded by counsel for the plaintiffs that this section of the
Code does not in express terms state that the resident debtor may
attach a debt due by himself, but it is insisted that because that could
be done, under the act of 1836, in the chancery court, it can now be
done, under the last above quoted section of the Code, in a court of
law, for the reason that section 4997, Mill. & V. Code (Thomp. & 8.
Code, § 4225), confers upon the circuit courts all general jurisdiction,
where it is not conferred upon any other tribunal. This assumes
that the jurisdiction of the act of 1836 conferred upon the chancery
court no longer belongs to that court, which is a mistake, for it will
be found that in the codified section 5022 et seq., Mill. & .V. Code
(section 4279, Thomp. & 8. Code), that jurisdiction is conferred upon
the chancery courts in the fullest manner possible, as well as all that
other jurisdiction created by chapter 4, of the acts of 1835, passed at
the same session of the legislature to establish the chancery courts,
and to regulate their jurisdiction, and, besides this, all that growth of
jurisdiction which had come to that court by subsequent and amenda-
tory legislation, up-to and including the Code of 1838, from which
we are quoting. I do not know but what it is an assumption upon
the part of counsel for the plaintiffs that Mill. & V. Code, § 4241
(Thomp. & 8. Code,:§ 3500), above quoted, is a substantial re-enactment
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of the act of 1836 above mentioned; but it is not necessary to decide
that point, for it is the mere extraction from all the legislation then
existing in 1858 of our general rule that attachments may be levied
upon all property, real or personal, legal or equitable, debts, or choses
in action; but all sections of the Code must be construed together,
and this section must be taken in connection with Mill. & V. Code,
§ 4219 (Thomp. & 8. Code, § 3478), just preceding it in the same chap-
ter, if not in the same article, which confines the levy by garnish-
ment to effects and debts in the hands of third persons; and the re-
strictions of that section are mere restrictions of procedure, for, while
tangible effects in the hands of a third person who was a debtor might
be attached by direct seizure of the sheriff on the writ of attachment,
they might also be levied on while left in the hands of a third person,
he being required to answer by garnishment what effects of the de-
fendant in the attachment suit he had in his hands; but, if the prop-
erty be a debt which the third person owed, then the sheriff, of course,
could not attach it by any direct seizure, and the third person so in-
debted to the defendant in the attachment suit necessarily must be
summoned into court to answer what he owed, and that.is what we
properly call a “garnishment.” But it does not at all follow from this
that if the debt is not one owed by a third person, but is a debt due
by the plaintiff in the attachment suit himself, it is covered by this
section 4219, Mill. & V. Code (Thomp. & 8. Code, § 3478). Indeed,
it is especially excluded by the very language of that act from such
a process, and justly and rightly so; for where that condition exists
it is better met by the ample jurisdiction conferred upon the chancery
court by the act of 1836 and its subsequent amendments, down to and
including the provisions of the Code of 1858, and found in Mill. & V.
Code, § 5022 et seq. (Thomp. & 8. Code, § 4279). So this argument
of the plaintiffs’ counsel, ingenious as it is, must fall, because it is
founded upon assumptions that do not exist in the legislation itself,
and are not justified by it. It is said in State v. McConnell, 3 Lea,
332, that the general rule for the:construction of a code is that in
doubtful cases it will be presumed that it was not intended to change,
but only to revise or compile, the old statutes, and this is the ordinary
rule enforced in all the courts. U. 8. v. Bowen, 100 U. 8. 508; Myer
v. Car Co., 102 U. 8. 1; Vietor v. Arthur, 104 U. 8. 498; McDonald v.
Hovey, 110 U. 8. 619, 4 Sup. Ct. 142; U. 8. v. Ryder, 110 U. 8. 729,
4 Sup. Ct. 196; Taylor v. Bowker, 111 U. 8, 110, 4 Sup. Ct. 397;
Viterbo v. Friedlander, 120 U. 8. 707, 7 Sup. Ct. 962; U. 8. v. Le
Bris, 121 U. 8. 278, 7 Sup. Ct. 894; U. 8. v. Lacher, 134 U. S, 624,
10 Sup. Ct. 625; Chicago, M. & St. P. Ry. Co. v. U. 8, 127 U. 8. 406,
8 Sup. Ct. 1194.

Upon an examination of all these sections of the Code, I am of the
opinion that there is ample and abundant jurisdiction in the chancery
court to enforce the right of set-off belonging to a creditor in Ten-
nessee against a nonresident debtor, but that such right of set-oft
cannot be enforced, directly or indirectly, through the process of orig-
inal attachment and garnishment at law. The home creditor must
resort to a court of equity to accomplish what the plaintiffs seek to
accomplish here. By such a bill, and by the equitable attachment
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of the nonresident’s debt due from the home creditor, and the pro-
cess of publication, he could be brought into a court of equity for
all purposes of protecting the home creditor’s right of set-off, at least.
Beyond that, under Pennoyer v. Neff, supra, he would be compelled,
and ought to be compelled, to go to the state where the nonresident
resided, for any personal judgment beyond the amount that was neces-
sary to set off the plaintiff’s own debt due the nonresident, unless the
situation be such that there can be no decision of recovery on that
line, but should be one of recovery for the whole claim. At all events,
this section 4219, Mill. & V. Code, has not conferred the right of a
home creditor to brmg the nonresident debtor into this state to an-
swer his action of dainages by attaching his own debt that is due to
the nonresident for the purpose of acquiring personal jurisdiction
over him in the original attachment at law. For whatever remedy he
has he must resort to a court of equity, under our Tennessee legisla-
tion on this subject. In this case the remedy has been somewhat em-
barrassed, as the course of this litigation shows, by the recent acts
confetring upon a court of equity full jurisdiction of actions at law
arising upon a contract, but denying to it the jurisdiction to ascertain
finliquidated damages arising to the other party by a breach of-the
same contract. Nevertheless, if the plaintiffs in this case had gone
into a court of equity, as they did do by their cross bill, and set up the
fact that they had a claim for unliquidated damages, arising out of
the same contract, which could only be ascertained by a court at law,
the court of equ1ty had ample power to protect them, as partially 1t
sought to do by the injunction that was had in this case; but it might
have gone, and may yet go, further, perhaps, and compel the attor-
neys representing the nonresident creditor in that suit to enter an
appearance for their nonresident client to this suit at law. The
voluntary coming of the nonresident debtor within the dominion of
Tennessee, and into its court of competent jurisdiction, to enforce his
own claim against a citizen of Tennessee, was a voluntary submission
by him to the general jurisdiction of the state of Tennessee to compel
him to answer whatever claims the debtor he had sued in Tennessee
might have against him by way of set-off and recoupment; and what-
ever.difficulties might have existed in a court of equity, with the Ten-
nessee debtor, in enforcing his right of set-off against his own Mis.
souri creditor, if such voluntary resort to the jurisdiction had not
been made, did not exist when that nonresident creditor comes into
Tennessee to enforce his claim; and that is the case we have in hand.

It is for these reasons I have determined to take the course indi-
cated, of refusing to dismiss this suit, and allowing the plaintiffs to
retain it, and keep it alive by alias writs of process untii they have,
by a resort to a court of equity, compelled the defendants to enter
their appearance here, if they do not voluntarily appear. While the
motion of the defendants to quash or abate the writ of garnishment
and its service, as being ineffectual to accomplish its purpose, must
be grantied for the reasons above stated, vet the suit will not be dis.
missed, and this court will lend every aid that is possible to the state
court of equity first acquiring jurisdiction of the defendant’s claim
against the plaintiffs to compel it to submit to a trial at law of the
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claim ofitheir. debtor for damages against it.'. Comity between the
courts requires. this, and if it;did not, and this course could not be
maintained, I unhesitatingly should . remand this case to the state
¢ourt, for the reason that this same.comity would require that we
should decline to take ]unsdmtmn of it, and to leave:the parties to
carry on their litigation in the state courts where this. nonresident
defendant commenced it. The only embarrassment I have felt about
it is that there is no pleading or other procedure in the record inform-
ing us of the facts appertaining to the original bill in.chancery, by
which the defendant company seeks to collect. its .debt against the
plaintiffs.. If counsel for the plaintiffs think it necessary to amend
the record in that behalf, they may have leave to take that course, and
by replication to the plea in-abatement; or by affidavit of .the facts,
accompanied by a transcript of the record of the chancery court,
or by petition appropriate to the purpose, or otherwise as they may
be advised, they may make the facts known. But what I act upon
here is a conviction that the ordinary rule of comity between the
courts is called into action by the mere suggestion at the bar, or sug-
gestions of record, however they may be made, of.the facts above re-
ferred to. TUnder our dual system of government, with these concur-
rent powers of the state and federal courts in operation with the right
‘of removal from one to the other, there would be an intolerable con-
flict and embarrassment, such as we have here, if the courts did not,
in mutdalaid of each other, eagerly and amply put in counter opera-
tion the amicable rules of comity that should govern all courts under
like circumstances. The motion to quash or abate the service of the
~writ: of 'garnishment upen:the plaintiffs themselves will be allowed,
but the suit will not be dismissed, and the plaintiffs have leave to issue
alias writs from tlme to time as they may be adv1sed Ordered accord-
mgly '

_——

‘ PULESTON v. UNITED STATES.
‘(Cir.cult Court,y W. D. 'Flor’id:‘i‘f’ :[anuary 31, 1898)

1. MARsAAL'S FEES—DEMURRER.

Allegations of fact contained in brlef ot reqpective counsel cannot be re--
lied upon .to sustain a demurrer, where the record does not disclose the:-
matter relied on.

9, Same—HxeENsEs IN ENDEAVORING To ARREST—HoRrsk Hirg.:

The contract for the hire of a horse by .a -deputy marshal, not exceeding
the $2 allowed by law in endeavoring to arrest, is of such an inseparable
nature that it cannot be said that one-half of the expense should be merged
in the fee for transportation returning, and the whole sum should be al-
lowed as an actual expense in endeavoring.

8. SAME—FER FOR COMMITTING ON WARRANT OF REMOVAL.

A marshal is entitled to a fee of 50 cents for committing a prisoner on.
warrant of removal in a. district to which he has been transported in ac-
cordance with law. . i .

4. BAME—SERVICE OF SUBP@®NA.

A person committed to jail to answer a charge béfore the circuit court
can be taken before a commissioner by a deputy marshal, plovxded he has
a subpeena for such attendance; aud for this service the deputy is entitled
to the regular fee.. . :



