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thén in custody of the Umted States at a place remote from the place
where the court was in géssion. The objection to this item is based on
section 1030 of the Revised Statutes, which provides:

“No ‘writ I8 necessary to bring into court any prisoner or person in custody,
or for‘remanding him from the court into custody; but the same shall be done
on the order of the court or.district attorney, for which no fees shall be charged
by the, clerk or marshal.”

- The learned judge who tried this case, in announcing his conclusions
allowing this item, said:

“These prisoners were not cobfined at the place where the court was in ses-
sion, and the case does mnot, therefore, fall under section 1030, Rev. St. U. S,
which, by reasonable construction only applies to cases of that kind i

We concurin the view expressed by the circuit court, and think the
item was properly allowed. - Kinney v, U. 8., 54 Fed. 319; Hitch v.
1. 8., 66°Fed, 937. ‘

The seventh assignment of error covers: finding “11” of the findings of
the cirenit court, and is for the service of a bench warrant on a person
then in the custody of the United States marshal. - The allowance of
this item (amounting to two dollars) by the circuit court we think should
be sustained. , The warrant was issued by the court. - The marshal
was bound to.serve it, and was entitled to the fee charged for the serv-
ice, The ]udgment of the: mrcmt court will be affirmed..

o

D. M. FERRY & CO. v. UNITED STATES.
(Clrcuit Court o Appeals Sixth Circuit. February 8, 1898.)
No: 484,

1. Rmvmmm LAWS—AUTHORITY OF SECRETARY OF TREASURY. .

Congress may, if it’ sees fit, make the secretary of the treasury the final
‘arbiter; in any class of cases ariging under the revénue laws, to determine
in'a quasi judicial manner whether by virtue of those laws any claim against
the government has arisen in favor of the petitioner.

2. SAME+~REFUND OF DUmiEs—DESTRUCTION OF. IMPORTED PROPERTY.

;Rev, St. § 2084, authorizing the secretary of the treasury, on satisfactory
proofs of’thé' destruction of imported' meérchandise while in the custody of
the customs officers, etc., ‘thakes the secretary the’ final tribunal to decide
.on-the. validity of any BUCh ,claim, and his decision is not subject to review
by . the;court of claxms or .any other tribunal.

‘8, Bame./

" The above sectxon ‘does not authorize the. refundmg of duties on merchandise
destroyed :after it has. been-delivered into the manual possession of the im-
porter,.on his giving bond for redehvery to the customs oﬁicers, under Rev.
St. §2899

In Error to the Circuit Court of the Umted States for the Eastern
Distriet of Michigan,

This is a proceeding in error to review a Judgment of the cireuit
«court susfaining:a demurrer to the petition of the plamtlﬂ? and dismigs-
1ng the same,

; The petition w4s filed under the act of March 8, 1887, which provides for the
brmging of .suits against the United States. The petmon set forth:

‘"That the Plaintiff, D.” M. Ferry & Co., was a’ corporation organized under the
‘laws of the state of Michigam, - Tliat 1t imported through the port of Detroit
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996.packages of seeds, on which the estimated duty was $2:330:40,. ‘That Dbefore
any part or poriion of said merchandise had Deen inspected or;appraised, the
plaintiff paid to the United States the sum of $2,350.40, the esiimated duties
thereon. That on the 28th of December, 1883, the petitionge. executed a bond
with approved security, and double the estimated value of the merchandise, in
confermity with section 2899 of the Revised Statutes of the United States, con-
ditioned that the petitioner should deliver such merchandise to the order of the
collector at any time within 10 days after the package sent to the public store
had been appraised and reported to the collector, and that if any package should
be opened without the consent of any collector or surveyor, or out of the pres-
ence of one of the inspectors ‘of customs, or if &4 package should not be deliv-
ered to the order of the collector, according to the condition of the bond, that
said bond -should in either case be forfeited. That thereupon said merchandise
was delivered into the manual possession of the petitioner, and held by it under
said bond, in conformity with the act of congress, until the 1st day of January,
1886, when the merchandise'was wholly destroyed by accidental fire, while' the
same was In the manual possession of the petitioner -under the bond aforesald.
That afterwards, on the 9th day of January, 1886, the petitioner, through the
collector of customs in Detroit, presented its petition, duly sworn to, setting forth
all and singular the facts hereinbefore stated to the secretary of the treasury for
a refund of the duties under section 2984 of the Revised Statutes of the United
States. That on the 13th day of January, 1886, the secretary of the treasury
denied the petitlon of the petitioner in the following letter:

“Treasury Department, Office of the Secretary

“Washington, D. C., January 13, 1886,

“Collector of Customs Detroit Mich—8ir: 7The department is-in receipt of
your letter of the 9th inst., transmitting the application of D. M. Ferry & Co.
for a refund of duties exacted at your port on certain seeds, which, as alleged,
were destroyed by accidental fire while in the importers’ store at your port. It
appears that the seeds in question were not entered in bond, and were not'in
bonded warehouse at the tlme of their destruction, but, having been entered
for consumption at the time'of importation, had been delivered to the parties,
who deposited them in their own store, which was destroyed by fire on the 1st
instant. The claim is made that the merchandise in question at the time of the
fire was in bond, and in the custody of the officers of the customs, and that the
applicants are. entitled. to-a refund of the duties paid thereon, under the provi-
sions of section 2984 of the Revised Statutes. That section authorized the omis-
sion or refund of the duties on any imported merchandise, which may be in-
jured wor destroyed by accidental fire or other casualty, while the same remained
in the custody of the officers of the customs in any public or private bonded
warehougse under bond, or in the appraisers’ store undergoing appraisal, or
while in transportation under bond, or while in the custody of the officers of the
customs and not in bond, ete.; but it does not authorize any relief in a case,
as in this instance, when the merchandise had been entered for consumption,
and, after payment of duties, duly delivered into the custody and control of the
importers-thereof. Here the goods had absolutely left the custody of the cus-
toms officers, and were not under their care or control. They had been removed
from the restriint’ and protection of the customs officers, and consequently, as
the right of the government to exercise any care over them had ceased, the
goverument had no further concern therein. This case seemed to be a]most
parallel to that covered by department’s ruling of January 2, 1883 (8. D. 5507),
where the department declined to take any action in a case where certain lum-
ber was burnt at Oswego under similar circumstances. In both cases the mer-
chandizse was entered for consumption, and had been delivered to the importers,
prior to the casualty. The facts that the usual penal bond had been taken did
not place the merchandise in. the category of being ‘in the custody of the officers
of the customs in any publie or prwate warehouse under "bond,” as prescribed
by said séetion 2084, The claiin is therefore rejected.

“Respecffully yours, - _C. 8. Fairchild, Assistant Secretary. »

That no part of pefitioner’s claim had since been allowed or paid to it, except
$220 refunded on part of the merchandise, That under the acts of congress it had
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a claim against the United States for $1,900 and interest from the 26th day of
December, 1885. ‘

The prayer of the petition was that a judgment and decree upon the facts
and law, in conformity 'with the said act of congress approved March 3, 1887,
should ‘be entered in favor of the petitioner.

To thi§ petition the district attorney filed a demurrer on the following grounds:

“(1) -'That. the seeds, for the duties on which the petitioners claim under said
petition, had been delivered to the petitioners, and were destroyed by fire while
in their custody and control, and were not, at the time of their destruction, in
the custody of the officers of the custoimns, or of any officers of the United States.
(2) That the claim on which said petition is based was on, to wit, the 13th day
of January, 1886, rejected and reported on adversely by a department of the
government of the United States authorized to hear and determine the same,
to wit, by the treasury department; and it is provided by the act of congress
of -March 3, 1887, referred to in said petition, that where a claim had been,
prior to the passage of said act of congress, rejected or reported on adversely
by any court, department, or commission authorized to hear and determine the
same, neither the. circuit nor district court of the United States shall have juris-
diction to hear and determine such claim. (8) That the matter of abating or
refunding the duties paid upon the merchandise in question is entirely within
the discretion of the secretary of the treasury, and the secretary of the treasury
having exercised that discretion, and decided against the claim of the petition-
ers, the matter is settled, and there is no valid claim for such duties against
the United States.” .

There was a joinder in the demurrer, the demurrer was sustained, and the
petition dismissed. o ' E

- Otto Kirchner, for: plaintiff in error.
Alfred P. Lyon, for the United States.

Before TAFT and LURTON, Circuit Judges, and CLARK, Dis-
trict Judge. » ,

TAFT, Circuit Judge, after stating the case as above, delivered tlte
opinion of the court. ' ,

“The judgment of the circuit court must be affirmed on two grounds:
First, because the court below had no jurisdiction of the petition on the
facts stated therein; and, second, because, even if the cause of action
stated in the petition was within the jurisdiction of the court, neither
section 2984 nor any other statute gave the petitioner the right, under
the circumstances stated, to recover back the duties which he had paid.

1. The act of March 8, 1887, entitled “An act to provide for the
bringing of suits against the government of the United States,” by its
first section vests the court of claims with jurisdiction to hear and
determine the following matters: ,

“First. Al claims founded upon the constitution of the United States or any
law of congress, except for pensions, or upon any regulation of an executive
department, or upon any contract, expressed or implied, with the government
of thq United States, or for damages, liquidated or unliquidated, in cases not
sounding in tort, in respect of which claims the party would be entitled to
redress against the United States either in a court of law, equity or admiralty, if
the United States were suable: provided, howevér, that nothing in this section
shall he construed as giving to either of the courts herein mentioned, jurisdic-
tion to hear and determine claims growing out of the late Civil War, and com-
monly known as ‘war claims,” or to hear and determine other claims which have

heretofore been rejected, or reported on adversely by any court, department, or
commission authorized to hear and determine the same.,”
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By the second section circuit courts of the United States are vested
with concurrent jurisdiction in all the cases described in the first section
where the amount of the claim exceeds $1,000 and does not exceed
$10,000. The money sought to be recovered in this petition was paid
on the 28th of December, 1883; the fire occurred on the 1st of January,
1886; the petition to 'rhe secretary of the treasury was filed January 9,
1886 and the claim was rejected on January 13, 1886. The petltwn
was ﬁled under section 2984 of the Revised Statutes of the United
States, which reads as follows:

“I'he secretary of the treasury is hereby authorized upon ploductxon of satisfac-
tory proof to him of the actual (injury) or destruction, in whole or in part, of any
merchandise, by accidental fire, or other casualty, whlle the same remained in
the custody of the officers of the customs in any public or private warehouse un-
der bond, or in the appraisers’ stores undergoing appraisal, in pursuance of law
or regulations of the treasury department, or while in transportation under bond
from the port of entry to any other port in the United States, or while in the cus-
tody of the officers of the customs and not in bond, or while within the limits of
any port of entry, and before the same have been landed under the supervision of
the officers of the customs to abate or refund, as the case may be, out of any
moneys in the treasury not otherwise appropriated, the amount of impost duties
paid or aceruing thereupon; and likewise to cancel any warehouse bond or bonds,
or enter satisfaction thereon in whole or in part, as the case may be.”

This section gave the secretary of the treasury authority to hear and
determine claims for refunds coming within this section. He could not
exercise that authority without first determining the facts, and then
applying the law of the section to them.” In the case at bar he ren-
dered his decision that on the facts stated the petitioner did not bring
his case within the section, and that therefore the petition filed under
the section must be rejected. The claim of the petitioner, therefore,
was within the proviso of the act of the first section of March 3, 188T7.
It was a claim which had been rejected before the passage of the act
by the treasury department, whose head was authorized to hear and
determine the same. Section 2984 is a part of chapter 7, making
regulations for the bond and warehouse system, under title 34, for the
collection of duties upon imports. It is a well-settled principle in federal
jurisprudence that the government of the United States has the right
to provide for the summary collection of its revenues and to restrict the
duty payer to certain special tribunals and certain specific remedies
for acts of injustice that may be done on behalf of the government
under such a system. Murray’s Lessee v. Improvement Co., 18 How.
272. It may, if it sees fit, make the secretary of the treasury the final
arbiter, in any class of cases arising under the revenue laws, to de-
termine in a quasi judicial manner whether, by virtue of those laws,
any claim against the government has arisen in favor of the petitioner.
As was said by Mr. Justice Davis, speaking for the supreme court, in
the case of Nichols v. U. 8., 7 Wall. 122, 127, in considering the obliga-
tion of a party to file a protest before bmngmg suit to recover duties
paid, as required by law:

“The allowing a suit at all was an act of beneficence on the part of the govern-
ment. As it had confided to the secretary of the treasury the power of deciding
in the first instance on the amount of duties demandable on any specific importa-

tion, so it could have made him the final arbiter in all disputes concerning the
same,”
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bW hold that, as neither section 2984 nor any other part of the reve-
e laws gave to'the federal ¢durts appellate power to review the de-
cision of the secretary of the treasury under the section, he was made
the final judge or tribunal to decide upon the validity of the claim in
question. Section 2984 was first embodied in the statutes of the Unit-
ed Btates by the act of March 28, 1854. -10 Stat. 273. At that time
there was no court of claims. At the time of the passage of the act,
thereford, jt must have been the intention of congress that the secretary
of the treasury, and no one else, should pass on the facts and law of the
claim to be made under section 8 of the act of March 28, 1854, of
which, as already said, section 2984 is only an amendment. = The first
act establishing the court of claims, passed February 24, 1855, gave to
that court the right to hear and determine all claims founded on any
laws of congress, or upon any regulation of an executive department, or
upon' any contract, express or implied, with the government of the Unit-
ed States. It iscontended that, as this claim was founded upon a law of
congress, the court of claims act subjected the secretary’s decision upon
it, under section 2984, to the reviewing power of that court, even if it
was final before the court was established. :

Upon this question, however, we have a controlling authority to the
contrary:in:the case, already cited, of Nichols v. U. 8., 7 Wall. 122. 1In
that' case Nichols & Co.,. merchants of New York; imported, before
1851, certain casks of liquor, and paid the duties on the quantity as in-
voieed. A portion of the liquor had leaked. and, being lost, was, in
fact, never imported at all into the United States. The importers made
no writteni protest, as required by the customs law of the United States,
but some:five years afterwards filed a petition in the court of claims;
seeking to recover a judgment against the United States on the ground
that the court-had power to hear and determine all claims founded upon
any law!of .congress, and upon any contract, express or implied, with
the goverfiment of the United States. The court first held that, if the
court of claims had power to hear and determine claims under the reve-
nue laws by virtue of the act establishing it, the payment of duties with-
out protest, was a voluntary payment, and that there was no .implied
promise on the part of the government to pay it back... Buf the court
was not-content to leave-the case upon that ground of decision, and pro-
ceeded. further, ag follows: oo ; :

' But,aifter:-all; the Important subject of inquiry is, did congress, In ¢reating the
court of :claimsg, intend to confer on it the power to bear and determine cases aris-
ing under the revenue laws? The prompt collection of the revenue, and its faith-
ful application, is one of the most vital duties of government, Depending, as
the governtent does, ‘on its revenue to meet, not only its cuirent expenses, but to
pay the: interest on its debt, it is of the utmost importance 'that it should be col-
lected -with dispatch, and that the officers of the treasury should be able to make
a reliable estimate of means, in order to meet liabilitles. It would be difficult to do
this, if the receipts from duties and internal tdxes pald into the treasury were
liable td'be: tiken out of it, on suits prosecuted in the court of claims for alleged
errors and mistakes, concerning which the officers charged with the collection
and disbursement of the revenue had received no informatiom. Such a policy
would be disastrous to the finances of the country, for, as there Is no statute of
Timitations to bar these suits, it would be impossible to tell, in advance, how
much money would be required to pay the judgments obtained on them, and the
result would be that the treasury estimates for any current year would be unrelia-
ble. To guard against such consequences, congress has from time to time passed
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laws on the subject of the revenue, which not only provide for the manner of its
collection, but also point out & way in which errors can be corrected.,, These Iaws
constitute a system which congress has provjded for the benefit of those persons
who complain of illegal assessments of taxes and illegal exactions of duties. In
the administration of the tariff laws, as we have seen, the secretary of the treas-
ury decides what is due on a specific importation of goods; but, if the importer is
dissatisfied with this decision, he can contest the question in a suit against‘the
collector, If, before he pays the duties, he tells the officers of the law, in writing,
why he objects to their payment. And an equal provision has beerl made to cor-
rect errors in the administration of the .internal revenue laws, The party ag-
grieved can test the question of the illegality of an assessment, or collection _of
taxes, by suit; but he cannot do this until he has taken an appeal to the commis-
sioner of internal revenue. If the commissioner delays his decision beyond the
period of 6 months from the time the appeal is taken, then suit may be brought
at any time within 12 months from the date of the appeal. Thus, it will be seen
that the person who believes he has suffered wrong at the hands of the assessor
or collector can appeal to the courts; but he cannot do this until he has taken an
intermediate appeal to the commissioner, and at all évents he is barred from bring-
ing a suit unless he does it within a year from the time the commissioner is noti-
fied of his appeal. "The object of these different provisions is apparent. While
the government is desirous to secure-the citizen a mode of redress against erro-
neous assessments or collections, it says to him: ‘We want all controverted ques-
tions concerning the revenue settled speedily, and, if you have complaint to make,
you must let the commissioner of internal revenue know the grounds of it; but,
if he decides against you, or fails to decide at all, you can test the question in
the courts, :if you bring your suit within a limited period of time. These: pro-
visions are analogous to those made for the benefit of the importing merchan't,
and the same results necessarily follow. If the importer does not protest, his
right of action is gone. So, if the party complaining of an illegal assessment
does not appeal to the commissioner, he is also barred of thie right to sue, and he
is without remedy, even if he does appeal, unless he sues within 12 months. Can
it be supposed that congress, after having carefully constructed a revenue system,
with ample provisions to redress wrong, intended to give to the taxpayer and im-
porter a further and different remedy? The mischiefs that would result if the
aggrieved party could disregard the provisions in the system designed expressly
for his security and benefit, and sue at any time-in the court of claims, forbid
the idea that congress intended to allow any other modes to redress a supposed
wrong in the operation of the revenue laws than such as are particularly given by
those laws. Without pursuing the subject further, we are satisfied that cases
arising under the revenue laws are not within the jurisdiction of the court of
claims.” :

To avoid the effect of the Nichols Case upon the question before
us, it is pointed out that in that case the revenue laws themselves
provided a remedy by which the taxpayer might bring the secretary’s
decision under review in the courts, but that here there is no such
provision. - This is true, but the Nichols Case did not proceed on
the ground that there had been an appeal to the courts provided for
within the revenue acts themselves; nor was it intimated that a suit
in the court of claims would have been permitted had no such appeal
to the courts been provided. On the contrary, the plain effect of the
decision is that if the intention of congress is manifest to create the
secretary of the treasury a tribunal to decide whether a wrong has
been. committed under the revenue law, and has made no provision
for an appeal, because the revenue law provides a complete system
within itself, the presumption must be that it was intended to make
the decision of the special tribunal thus established final. »

. Neither the case of U. 8..v. Kaufman, 96 U. 8. 567, nor that of
Campbell v. U, 8,, 107 U..8. 407, 2 Sup. Ct. 759, is in conflict with
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the decision in'the Nichols Case. In the case of U, 8. v. Kaufman,
the petition was filed in the court of claims to recover an amount
allowed as a refund of internal revenue tax by the commissioner of
internal revenue, which the comptroller of the treasury had refused te
pay. In that case the tribunal appointed by the internal revenue
laws to decide the case had decided it in favor of the petitioner, and
it was the duty of the treasury officials to pay the money thus allowed
against the government.- They had not done so, and this petition
was nothing more than a suit to enforce the judgment rendered by
the officer having authority to render such a judgment against the
United States. And so, in the case of Campbell v. U. 8., a section
of the customs law provided that there should be allowed on all
articles wholly manufactured of materials imported, on which duties
had been paid and which had thereafter been exported, a drawback
equal in amount to the duty paid on such materials, and no more,
to be ascertained by such regulations as should be prescribed by
the secretary of the treasury. The secretary of the treasury had
prescribed regulations for ascertaining the amount of drawback due,
but the collector, whose duty it was to allow the same, refused to do
so; and the court held that, on his failure so to do, the party entitled
to the drawback could bring a suit in the court of claims to establish
the liability of the government and obtain judgment thereon. The
decision was founded on the ground that the duty of the collector
and of the secretary in such cases was merely ministerial, that the right
to recover and the amount to be recovered was fixed by law, and that
neither the secretary nor the collector was constituted a tribunal tc
decide upon the validity of the claim.

The case before us is very like U. 8. v. Black, 128 U. 8. 40, 9 Sup. Ct.
12. In that case a pensioner applied to the commissioner of pensions
to have his pension increased. The commissioner of pensions con-
strued the pension law, and held that, on the facts stated by him, he
was not entitled to such an increase. The pensioner thereupon applied
to the supreme court for the District of Columbia for 2 mandamus to
compel the commissioner to allow his claim, on the ground that he had
misconstrued the law of the United States securing to the pensioner such
an increase on the facts admitted. The supreme court held that where
congress vested in an executive officer the power to hear and determine
claims against the government of the United States, with no provision
for an appeal to the courts, his decision was final, in so far as to
prevent a direct review of the same by the proceeding in mandamus to
compel the officer to act in accordance with the view of the law which
the court might take. It is true that the suit was not a suit before
the court of claims. From the jurisdiction of that court are expressly
excluded all claims for pensions. DBut the principle there applied is
entirely applicable here. To give the court of claims jurisdiction to
hear and determine a claimi which by law is to be heard and detéermined
by an executive officer is to allow the court of claims to review the
decision of that executive (’)fﬁcer, That congress may do this is un-
questloned But that congress is'not to be presumed to have done this
in a casé arising under the revenue laws, where the secretary of the
treasury is made the arbiter to hear and determine such a claim, is set-
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tled in the Nichols Case. The court, in U. 8. v. Black, followed an
earlier decision of Decatur v. Paulding, 14 Pet. 497, and made very
clear, by reason and authority, the distinction between the mere minis-
terial act of the executive officer, which may be controlled by the courts
by mandamus, and an act. in the performance of which an officer is
vested with quasi judicial discretion,

There is nothing in the case of U. 8. v. Harmon, 147 U. 8. 268, 13
Sup. Ct. 327; 1d., 43 Fed. 560,—in conflict with the conclusion we have
reached. In that case the question was whether, under the act of
March 3, 1887, the circuit court of the United States had jurisdiction
to consider claims for official fees made by a United States marshal,
and disallowed by the first comptroller before March 3, 1887; in other
words, whether the disallowance by the comptroller was a rejection
by a department of the government authorized to hear and determine
the claim, within the proviso of that act. The supreme court affirmed
the opinion of the circuit court, delivered by Mr. Justice Gray, hold-
ing that the action of the first comptroller in passing upon accounts of
public officers for fees had not been a final determination by that
officer of the claims for fees before the passage of the act of March 3,
1887, because it had been uniformly held to be the law that such de-
cisions could be reviewed in the court of claims, and because the act
providing for the decision of the comptroller expressly provided that it
should be subject to revision only by congress or the proper courts. It
was held, therefore, that the comptroller was not an officer authorized
finally to hear and determine claims, within the meaning of the proviso
©of March 3, 1887. That case does not govern this one, because we
hold, on the authority of the Nichols Case, that the determination
of the secretary of the treasury under section 2984 was final, and was
intended to be final by congress, and not to be subject to review by the
court of claims or any other tribunal.

The counsel for plaintiff in error cites the case of Railroad Co. v.
Forsythe, 159 U. 8. 47-61, 15 Sup. Ct. 1020, and other cases like i,
to show that the decision of the secretary in this case is not final. The
cage cited was a controversy between two private litigants over a title
to land derived from the United States. The case was, because of its
subject-matter, within the jurisdiction of the federal court to decide
between two litigants before it. In such a case the supreme court has
uniformly held that the decisions of the land office upon a question in-
volving the construction of the statutes of the United States is not final,
but that it is for the court to construe the statute for itself, and deter-
mine the validity of the deeds issued by the land department. This de-
cision is not at all at variance with the principle upon which our conclu-
sion rests. In Decatur v. Paulding, 14 Pet. 497, it was expressly stated
by the court that while, as between the United States and the pen-
sioner, the secretary of the navy was the final tribunal for the construc-
tion of the statute, yet, if the question were to arise between two liti-
gants in such a way that the court would have jurisdiction over the
controversy, the court would not feel bound to follow the construction of
the secretary. And so, in this case, if by any possibility the question
of .the construction of this particular section 2984 were to come before
the circuit court in a matter of which it had jurisdiction, it would not
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be bound to follow the construction of the secretary of the treasury;
but the question here i ‘whether, in a direct proceeding agamst the
United States, and not in a suit of which the court otherwise has juris-
diction, the decmon of the tribunal appointed by law can be reviewed
by the ‘court.  We are clearly of opinion that thls question must be
answered in the negative.

2. But if the secretary of the treasury were not the ﬁnal arbiter, and
the circuit court had the right to look into the merits of the questmn
presented in the petition, we are of opinion that the petition should
have been dismissed. No cause of action arose for the recovery of
these duties against the government, except by virtue of section 2084,
and the only question is whether the case stated comes within the lan.
guage of that section. That section authorizes the refunding, out of
any moneys in the treasury not otherwise appropriated, of the amount
of impost duties paid or accruing upon any merchandise which, by acci-
dental fire or other casualty, has been destroyed (1) while the same
remained in the custody of the officers of the customs in any public or
pmvate warehouse under bond; or (2) in the appraisers’ stores, under-
going appraisal, in pursuance of the law or regulations of the treasury
department; or (3) while in transportation under bond from the port of
entry to any other port in the United States; or (4) while in the custody
of the officers of the customs, and not in bond; or (5) while within the
limits of any port of entry, and before the same have been landed under
the supervision of the officers of the customs. ' Confessedly, the mer-
chandise was not in any public or private warehousé under bond; it
was 1ot in the appraisers’ stores, undergoing appraisal, in pursuance of
the law and regulation of the treasury department; it was not in trans-
portation ander bond from the port of entry to any other port in the
United States; nor was it merchandise which had arrived within the
limits of the port of entry, and bad not been landed under the super-
vision of the officers of the customs. So much is conceded. It is con-
tended, however, that it was merchandise in the custody of the officers
of the customs. The merchandise here had been taken to the ware-
house of the importer under section 2899, which provides as follows:

“No merchandise liable to be inspected or appraised shall be delivered from
the custody of the officers of the customs until the same has been inspected or
appraised, or until the packages sent to le inspected or appraised shall be found
correctly and fairly invoiced and put up and so reported to the collector. The
collector may, however, at the request of the owner, importer, consignee or
agent, take bonds, with approved security, in double the estimated value of
such merchandise, conditioned that it shall be delivered to the order of the
collector, at any time within ten days, after the package sent to the public
stores has been appraised and reported to the collector. If in the meantime any
package shall be opened, without the consent of the:collector or surveyor given
in writing, and then in the presence of one of the inspectors of the customs, or,
if the package fs not delivered to the order of the collector, accordmg to the con-
d1t1on of the bond, the bond shall in either case, be forfeited.”

The bond had been given in accordance with the foregoing section,
The purport of section 2899 is that the importer cannot receive from
the custody of the officerg.of the customs any merchandise imported
until it has been inspected and appraised, and found to ‘be correctly
and fairly invoiced, and so reported to the collector, unless a bond shall
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be given in accordance with the section, in which case the merchandise
nmay be delivered subject to redelivery under the bond on 10 days’ no-
tice. . Now, the contention is that when the merchandise has been de-
livered into the manual possession of the importer, and carried by him
to his warehouse, it is still in the custody of the officers of the United
States by virtue of the bond. It may be that, reasoning abstrusely as
to the meaning of the word “possession” in certain senses, this mer-
chandise could be said to be within the possession of the government,
though we doubt it. 'We do not propose to consider or discuss such a
question. We think that section 2984, in referring to the custody of
the customs officers, means the actual manual possession and control
by those officers of the merchandise in question, and that, when it is
delivered under bond to the importer, no matter what his obligation to
return the same upon demand, it is in his custody, and not in the cus-
tody of the officers of the government. The reason of the statute re-
quires such a construction. Its equity lies in the injustice of compelling
an importer to pay duty on merchandise destroyed before it reaches his
control, and before he can exercise any care with respect to its preser-
vation. When, however, the property is delivered to him, to be kept .
in his own warechouse, under his complete control so far as preservation
from injury by fire is concerned, there is no reason why he should not
suffer a loss arising from a destruction of the property in his possession
exactly as he does one from injury to other merchandise in his posses-
sion. The duties, then, are to be considered a part of the cost and value
of the property to him. If the property had been appraised, and he had
paid the duties, there is no question but that he could not look to the
government to refund to him the duties paid, after its destruction by
fire. 'We do not see that the giving of the bond changes the equity of
the. situation in any respect. The judgment of the circuit court is af-
firmed,

RICE et al. v. SHARPLEIGH HARDWARE CO.
(Qircuit Court, W. D. Tennessee, W, D. January 10, 1898.)
No. 3,436.

1. GARNIREMENT—PLAINTIFF GARNisBING HIMSELF.

- Neither the provision of the Tennessee statutes for garnishment of debts,
ete., in the hands of “third persons” (Mill. & V. Code, § 4219), nor that
-authorizing attachments upon any real or personal property, ‘‘debts; or
.choses in action in which defendant has an interest” (section 4241), au-
thorizes a plaintiff to garnish himself for a debt due the defendant.

2. S1ATE AND FEDERAL CoOURTS—COMITY.

A federal court may, in the exercise of that mutual comity often neces-
sary. between the state and federal courts to prevent injustice, take action
upon the mere suggestion of counsel as to the condition of related litigation
in the state courts, though the facts do not appear upon the record.

8. Samm.

An action on a legal demand was brought by a nonresident corporation
in one of the chancery courts of Tennessee, which courts, under the state
statutes, have concurrent jurisdiction with the law courts of all actions of

-legal cognizance, except those for unliquidated damages. The defendants,
having a counterclaim for unliquidated damages, thereupon sued the corpo-
ration in a court of law, and garnished themselves, as admitted debtors



