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within the rules laid down by the supreme court in Hawes v. Oak-
land, 104 U. S. 450.
The allegation that Bradley supported his claim in the state court

by false swearing is not of itself sufficient to invoke the equitable in·
terposition of the court; for, if the courts of equity were to assume
jurisdiction to vacate judgments at law because of false swearing at
the trial, they would, in effect, become courts of review of a large
per cent. of the litigation in trial courts. 'Woodworth v. Van Bus-
kerk, 1 Johns. Oh. 432; Ootzhausen v. Kerting, 29 Fed. 821; Hass v.
Billings, 42 Minn. 63, 43 N; W. 797; Ward v. Town of Southfield, 102
N. Y. 287, 6 N. E. 660.
Without questioning the sincerity of the feeling of outrage ex-

pressed over the conceived injustice of the appellee's claim, yet,
reduced to its last analysis, this bill, in effect, is a request that a
federal court shall grant a new trial on a judgment rendered by a
state court after the state court has refused two applications for such
rehearing. A federal court is neither invested with nor exercises
such jurisdiction. The action of the United States circuit court in
dismissing the bill was right, although it assigned a wrong reason
therefor. The judgment is therefore aflirmed.

THOMPSON et al. v. DUMAS.
(Circuit Court of Appeals, Fifth Circuit. February 8, 1898.)

No. 632.
1. LOCATION OF TEXAS LAND-CONFI,ICTING LOCATIONS-ABANDONMEl\T-LACHES.

In 1859 appellee's ancestor located a genuine land certificate on the land in
controversy, and returned field notes of the survey to the general land office.
In 1869 he first learned of conflicts with surrounding surveys,_ and returned
corrected field notes, and again in April, 1871, and in September, 1873. In
November, 1872, an adverse location was made; and May 27, 1873, patent
issued, under which appellants claim. The land was unoccupied until Janu-
ary, 1882, when appellee took possession thereof, and has ever since held
'quiet, peaceable, and exclusive possession, under claim of title, under the
location made by her ancestor. March, 1885, O. filed in the circuit court
an action at law against appellee and appellants to determine the conflicting
claims, and recover the land, under the 1873 patent. An agreement was
filed that the court should hear and determine the whole controversy; but,
when the case was ready fOl' trial, the judge declined to proceed under the
agreement, and allowed appellee to present her case by bill in equity, which
she did, praying a decree establishing her title, and canceling the patent.
Held, that there was no abandonment of the original location, and no laches,
and that appellee Is entitled to the relief asked.

2. SAME-CONFLICTING SURVEYS-DUTY OF OFFICERS-RIGllTS OF ApPLICANT.
Under Act TeL Oct. 24, 1871, relating to the location of land certificates,

It Is the duty of the land office and surveyor's office to make corrected field
:aotes of the survey embracing land located by the holder of a genuine land
certificate who applied for a location on vacant public domain, and paid or
tendered the legal fees therefor; and when an application for patent under
such location Is pending, and the applicant has done all that the law requires
of him, the land embraced In his application Is not vacant public domain.
subject to entry or location by another,

Appeal from the Circuit Court of the United States for the North-
ern District of Texas.



518 85 FEDERAL REPORTER.

W. S. Siinpkins, Wm. Thompson, and R. E.Bumpas, for appellants.
F. C. Dillard, for appellee.
Before McCORMICK, Circuit Judge, and NEWMAN and PAR-

LANGE, District Judges.

McCORMICK, Circuit Judge. On the 9th day of September, 1842,
a land certificate was issued by the proper authority in Texas to
Gonefacio Herrera, for 1,280 acres of land. This certificate she
transferred on September 11, 1847, to James P. Dumas. On Sep-
tember 20,1859, he located the certificate on the land in controversy,
l.'eceiving from the men county surveyor of Tarrant county duly-
certified field notes, which were filed in the general land office on
October 1, 1859. The land is situated in a part of the country that
is described as "wild prairie land," and appears to have been vacant
public domain, surrounded by prior locations and surveys which had
been projected according to the system which obtained in Texas,
with nothing tangible to mark the lines dividing them from this un-
located· portion of the public domain. The first field notes of the
survey of the location of the land in' controversy .called to begin
at a stake the southeast corner of a previous survey, and thence call-
ing for a stake in different lines and corners of the numerous sur-
rounding surveys, without any call for natural objects or permanent
tangible marks. On December 8, 1869, the county surveyor certi-
fied to a correction of the field notes of this survey, which certificate
was filed in the general land office January 4, 1870. On April 25,
1871, the then county ,surveyor certified to second corrected field
notes of this survey, which were filed in the general land office, May S,
1871. Third corrected field notes appear to have been made by the
then of the county on September 18, 1873, and filed in the
general land office on September 26, 1873. On December 19, 1871,
the commissioner of the general land office issued a certificate for the
unlocated balance of· the Gonefacio Herrera certificate of 1,280 acres
of land, said unlocated balance being for 1,164 acres to be located, 116
acres of other land having been located under the original certificate.
This action of the commissioner appears to have been predicated
upon some verbal communications between Hon. J. D. George, then a
member of the legislature, and the commissioner, touching the Her-
.rera certificate. The certificate for unlocated balance was sent by
mail to the owner of the Herrera certificate, J. P. Dumas, who
promptly returned it by mail, in a letter to the commissioner of the
land office dated January 10, 1872, in which he claimed that his cer-
tificate was located, that he did not wish to abandon the location,
that he had not abandoned it, that he had authorized no person to
suggest that he had, and asking that the certificate for the unlocated
balance thus issued without authority be canceled, and a patent issue
to him on the last corrected field notes,and that there be issued to
him an unlocated balance for 70 acres, unexhausted by this
location. The commissioner, declining, again sent the unlocated bal·
ance certificate by mail to 11'11'. Dumas, who lived in Grayson county, 75
miles from the land in controversy. On getting this last advice from
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the genemlland office, Dumas wrote to J. P. Smith, Esq., then and now
an attorney at law in Tarrant county, Tex., who had then, and has had
since, much to do with locating lands, inclosing the unlocated balance
certificate, advising him of the situation, and requesting him to take
the proper steps to secure his right to the land. Dumas owned a
large quantity of land in Tarrant county, and Smith represented him
as agent and attorney in his interests, and had procured to be made
the corrected survey that was made on the 25th of April, 1871, by J.
H. Smith, deputy surveyor of Tarrant county, a brother of J. P. Smith,
and had forwarded the field notes as corrected to the general land
office. The letter of Dumas to Smith containing the certificate for
the unlocated balance was received by Smith in February or :March,
1872. On November 28, 1872, parties representing the owners of the
Madison Leedy certificate, admitted to be a genuine land certificate,
located the land in controversy under that certificate. Their loca-
tion was recognized by the commissioner of the general land office,
and a patent was issued thereon to Madison Leedy, his. heirs and as-
signs, dated the 27th of May, 1873, of which the appellants are the
lawful assignees. Up to this time, and for several years afterwards,
there was no actual oocupation of the land by anyone.
Some time in January, 1875 (the exact date is not fixed), Dumas

brought suit in the state court, in Tarrant county, against A. G.
I!.eedy and others, who were claiming under the Leedy certificate and
patent, to quiet his title, and to have the patent canceled. Madison
Leedy had died before the Leedy certificate issued, and more than 30
years before the patent issued. There appears to have been some
difficulty in ascertaining correctly the names and residences of ali
of the parties interested in the certificate and patent. On the 1st
day of February, 1875, James P. Dumas died. At the March term,
1876, the death of Dumas was suggested, which operated a continu-
ance; and, for one cause or another, the suit did not come to trial
before March 29, 1876, on which date the court house was burned, and
most of the records, and all the files in the suit of Dumas against A.
G. Leedy, were destroyed by that fire. The case was continued at
the August term, 1876, to make parties, and to substitute the record.
At the March term, 1877, it was continued to substitute the record.
The records were not substituted; and on August 27,1877, it appear-
ing to the court that the plaintiff had used no diligence to substitute
the papers and pleadings, the case was dismissed. On .January 1,
1882, the appellee, M. A. E. Dumas. took possession of the land in
controversy by her lessees, Brown & Kemper, and has held posses-
sion of the whole land continuously sjnce that date. There had been
no previous possession by anyone, and there has been no conflicting
occupation by anyone since then. On March 25, 1885, Harry W.
Ogden filed in the circuit court of the United States, for the Korthern
district of Texas, a real action at law, against the appellee and the
appellants, to try the title, and recover possession of the property
in controversy. To stay this action at law, to establish appellee's
title, and to cancel the patent issued on the Leedy certificate, this bill
was exhibited. At the hearing, the circuit court found that the bill
was fully sustained by the proof and the law applicable thereto, and
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passed itsdecre"e granting the appellee, M. A. E. Dumas, the relief
she sought. Ogden declined to appeal. The appellants, William
Thompson and Jefferson Clevenger, procured an order of severance, and
were allowed to appeal, and have assigned numerous errors, the sub-
stance of all of which is, however, that the court erred in passing its
decree: (1) Because the proof establishes their contention that Du-
mas had abandoned his location of the Herrera certificate on the land
in controversy, and that, consequently, the land was vacant, and sub-
ject to location of the Leedy certificate, under which they claim; and
(2) if the complainant (the appellee) ever had an equitable right to
the land, she had lost it by her laches, and her demand was stale at
the time she exhibited her bill.
The assignments of error assume that previous to the location of

the Leedy certificate, November 28, 1872, the land in controversy
was vacant public domain of the state of Texas. The record in this
,case does not show anything to the contrary of this assumption, ex-
cept the claim of the appellee, who deduces her right from a location
made by her husband on this land in September, 1859. As between
these parties, therefore, it may be safely assumed that the land in
controversy was vacant public domain of the state of TGlxas, in Sep-
tember, 1859. The genuineness of the Herrera certificate, and J. P.
Dumas' ownership thereof, is not questioned. It clearly appears
that the first field notes returned by the county surveJor of Tarrant
OQunty of the survey made on the location of the Herrera certificate.
and certified to on the 20th of September, 1859, embraced the land
in controversy. There is nothing to show that there was any sug-
gestion on the part of anyone, or any knowledge on the part of any
one, that the field notes thus and then returned to the land office
conflicted with any adjacent surveys, until December 8, 1869, when
the first corrected field notes were certified, and subsequently, on
January 4, 1870, filed in the general land office, which correction
shows that the vacancy located upon did not contain 1,164 acres, and
that the field notes of adjoining surveys required some correction in
the course and distance of certain lines called for in the original sur-
vey. When these corrections were applied in the general land of-
fice, it appeared that they did not relieve the survey made under the
Herrera certificate from a partial conflict with certain of sur-
rounding surveys, and hence the field notes were Dot in a shape to
be carried into a patent for the land, of which memorandums were
made in the land office, and the owner of the survey was notified by
letter of the commissioner of the general land office, of date July 15,
1870. Second corrected field notes were certified April 25, 1871;
and third corrected field notes resurveyed September 16th and 17th,
and certified the 18th of September, 1873. Locations of land in
Texas were made in the office of the county surveyor or of a district
surveyor. These officers held for short terms, and, being cho.sen
by popular election, changes of the incumbent frequently occurred.
Great difficulty had been experienced up to October, 1871, in ob-
taining correct or correctly corrected field notes of surveys made
for parties making locations under genuine certificates; so much so
that on the 24th of October, 1871, the legislature provided by statute
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that, when field notes of surveys of land are returned to the general
land office with application for patents, it shall be the duty of the
commissioner to cause an examination of the same without unneces-
sary delay. If, upon examination, the field notes are found to be in-
correct, it shall be the duty of the commissioner of the general land
office to cause a plain statement of the errors, with a of the
map, to be forwarded by mail, or by the parties interested, to the sur-
veyor who made the survey, with requisitions to correct the same,
and return corrected field notes to the general land office. That
law provided further:
"It is hereby made the duty of surveyors, who shall make and deliver incor-

rect field notes, upon the requisition of the commissioner of the generai land
office, provided for in section 1, or of the party interested, to make corrected
field notes, and return the same to the general land office without delay, without
any additional compensation." Laws 1871, p. 12.

These provisions of the statute seem clearly to imply, and the na-
ture of the case and the general system of making locations in Texas
as clearly show, that it was the duty of the land office and the sur-
veyor's office to make corrected field notes embracing the land located
upon by the holder of a genuine certificate who applied for a location
on vacant public domain, and paid or tendered the fees prescribed by
law. It clearly appears that, at the time this law was passed, Dumas
was using all reasonable exertions to get the county surveyor of Tar-
rant county, and the surveyor himself was using all reasonable exer-
tions to make the required correction of the field notes of the survey
originally made on the Dumas location of the Herrera certificate on the
land in controversy. All the proof supports the conclusion that
Dumas was making strenuous efforts to obtain in 1872 a patent to the
land upon which he had located the certificate in 1859; that these
efforts had been continuous from July 4, 1870, when he made his
first application to Jacob Keuchler, commissioner of the land office,
for patent or a statement in reference to this location. There is
nothing in the memorandum that he gave Hon. J. D. George, or any
of the letters that he is shown to have written to the commissioner,
to indicate any intention or wish to abandon the location, but every-
thing to the contrary.. The testimony of George is clear to the ef-
fect that he. had no authority from Dumas, either verbal or written,
to suggest to the commissioner or anyone in the land office that
Dumas had abandoned, or wished to abandon, or intended to abandon,
his location made in 1859. The then commissioner, in his testimony
now as a witness, is naturally not able to recall any verbal sugges-
tion, but concludes from what was done in the land office that some
such suggestion must have been made,-a conclusion which we think
is not only not supported, but is fully refuted by all the proof in
the case.
Prior to the act of August SO, 1856, it had been much the practice

to lift and float certificates in the surveyors' offices in Texas, and,
though the practice had grown into a great abuse, it had becom(;
so general, and so many rights had grown up and depended upon it,
that the courts could not disturb it; and it was therefore provided
in that act in what manner locations should be made, and that there-
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lifter it ahoum not be lawful for a county surveyor: to allow the
holder of any)and certificate to lift or float the same after entry
when the same is not made tipon land previously appropriated; but
when there is a .conflict of entries, upon a proper of the
facts, which may be made by 'the certificate of one of the surveyor's
deputies, or froni his own knOWledge, he sha1l allow the party hav-
ing his entry of .subsequent date to lift so much thereof as sha!!
be affected byauch c(lDflict .It was under this provision of the
law that Dumas, in his letter of January 10, 1872, to the commi,,-
sioner of the general land office, asked for his patent to the land em·
braced in corrected field notes of the survey under his location, and
for an unlocated balance for the 70 acres or thereabouts, being the
excess in the number of acres embraced in the certificate over the
number of acres embraced in the oorrectedsurvey of the location.
We lllUstconcIude, that the circuit court did not err in
holding that the proof established the fact that Dumas had not
abandoned the location which he.made and procured to be surveyed
on this land in 1859, and that this location and survey vested in
him and his heirs froill e that date the vacant land embraced in the
original field notes of hlsaurvey. By a provision of the act of the
5th of February, 1841, which is still in force, such location and sur-
vey vested in the owner of the certifi,cate sufficient title to the land
to authorize the mainte)1ance of actions of ejectment, trespass, or
any other legal remedy given by law, all laws to the contrary nor-
withstanding. The. last clause has reference to the common law,
which had then but recently been adopted.

location of the LeedY certificate was therefore made on land
that was not vacant or subject to location, and, as against the own-
er of the location and survey under the Herrera certificate, the par-
ties claiming under the patent issued on the location of the Leedy
certificate do not show title .that could prevail in the Texas courts,
or.a superior equity that would enable them to prevail in the courts
of,(jquity of the.lJnited The appellee, having gone into quiet,
peaceable, exclusive possession of the land under a title thus para-
mou)1t, which did not need actual possession of the land to strengthen
the.1;itle, and retaining undisturbed exclusive that could
not be disturbed by any suit in the local courts whose peculiar prov-
ince .and jurisdiction it was to and assure title to land (Which
jurisdiction, as between domestic. parties, was exclusive), cannot
reasonalbly be charged with laches for not applying to a court of
equity of the United States to quiet her title or to cancel the junior
patent, until she, at least, had accurate knowledge that some per-
son entitled to sue in the United States court was claiming under
the patent. l'his knowledge she obtained when Ogden brought his
action at law. It appears tha,t thereupon the parties agreed between
themselves that, without any regard to the distinction of law and
equity, the United States circuit court should hear and determine
the whole controversy between the parties, and, under this agree-
ment, that action proceeded until it was ready for trial, when the
judge of the circuit court declined to proceed under that agreement,
and the appellee (one of the defendants in the action at law) was
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allowed to present her case by a bill in equity to the circuit court.
It does not appear to us that at any stage in the progress of this
controversy the appellee has been guilty of laches, or that any ground
bas been shown to refuse her relief because of any staleness in bel'
demand. It appears to. us that, from the very first, the parties 10-
eating tbe Leedy certificate, and their privies, bad, on the very day
tbat location was made,' notice of tbe title under whicb appellee
claims, and have had since that time, in every way.that
appellee could give it, notice of her persistence in her claim of rIght,
and of all acts tbat she bas done to maintain the same. We con-
clude that there was no error committed by the circuit court in
passing its decree in this case in favor of the appellee. That decree
is therefore affirmed.

JONES et a1. v. ALLEN et at 1

(Circuit Court of Appeals, Eighth Circuit. February 21, 1898.)

No. 954.

L EVIDENCE-PROOF OF ADMITTED FACTS.
Although relevant facts alleged In a complaint are not denied In the

answer, the fact that the plaintiff, for greater certainty, Introduces in evi-
dence records tending to establish those allegations, does not prejudice the
defendant, nor does the admission of them In evidence constitute error.

S. BUIT ON INJUNCTION BOND-$PEEDING CAUSE.
In an action against the sureties on an injunction bond, given, In a suit

to restrain the prosecution of an action at law, to indemnify the plaintiff In
the latter action if it transpired that the Injunction was wrongfully sued
out, It appeared that the equity suit had occupied some seven years before
a decree was entered vacating the Injunction, but there was no evidence
that the complainants in the equity suit, or their sureties, had themselves
made any effort to speed the cause. Held, that It was to be presumed that
the delay arose because all parties were willing that the hearing should be
postponed.

3. PLEADING AND EVIDENCE-IMMATERIAL VARIANCE.
In the complaint in the action on the bond It was alleged that the princi-

pals therein became Insolvent before the Injunction was dissolved, while
defendants claimed that It was subsequent thereto that they 'became In-
solvent or that their insolvency became known. Heltl, that the question
whether the damages sued for were the result of a failure occurring before
the dissolution of the Injunction, or so shortly thereafter that the plaintiffs
could not make their debt, was Immaterial. and that there was no material
varianc-e between the pleadings and the proof.

4. EVIDENCE-TESTIMONY AS TO STATEMENTS BY JUDGE.
At the trial, evidence was admitted on behalf of the plaintiffs of a conver-

,sation held, after the decree in the equity suit. had been entered, between
the trial judge and the counsel for the respective parties, in which the judge
stated that he would not allow the action at law, which had been
to be tried during the pendency of an appeal In the equity suit. Held that,
In view of the defense that the plaintiffs in the action on the bond had
failed to prosecute the original action at law with due diligence after the
Injunction was ,vacated, this evidence was competent as shOWing the cause
for their delay.

5.DAMAil1Es.....PnOXJMATE RESULTS.
Held, further, that even if it were true, as contended by the defendants,

tqat the defendants in the original action were solvent .when the l'estmin
Ing order was dissolved, the Jury were at liberty to tl.nd. on the evidence,
! • ' , , ,

\ Rehearing pending.


