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that the said action pending in the circuit court of the United States
in Ohio shall not be pressed for trial by the said receiver at any time
before the next term of this court. The condition upon which the
continuance is granted is objected to by the receiver."
Now, while these cases may proceed in either jurisdiction at the

same time, and probably, if it be true, as stated in the briefs of coun-
sel, that the main body of the assets is. here in Ohio, the jurisdiction
of the domiciliary administration, it would be desirable to the plain-
tiff receiver to hasten a decision and judgment in his favor here in
Ohio, where the assets are, rather than in the jurisdiction of the an-
cillary administration, where it is said the assets are meager. And
it may be true, aEl stated by counsel for the plaintiff, that a judgment
in West Virginia,· against the ancillary administrator there, will not
be binding against the domiciliary executrix here in Ohio, and that
it will not be receivable, even as' evidence, in the administratiO'll of
the estate here, and that the plaintiff may be required to obtain judg-
ment in this suit before he can reach the assets in Ohio. Yet, inas-
much as the plaJntiff has been directed, by the court which originally
appointed him, not to proceed with his suit here until the coming of
another term of the court in West Virginia, and has accepted an or-
der of continuance containing that direction as a 'condition of its
grant, we think the defendant has a right to insist upon his com-
pliance with that condition, whether she could do so in ordinary cases
or not. A receiver iEl certainly bound by the orders of the court ap-
pointing him as to the litigation which he is conducting, and a special
comity due in such cases to the court making the appointment de-
mands that all other courts should aid in enforcing its or-der'S. Om-
tinuance granted. .
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SANG LUNG et Ill. v. JACKSON, Collector.

(Circuit Court, N. D,· California. February 21, 1898.)

No. 12,548.

1. EQUITY JURISDTCTION-MuLTIPLICI'l'Y OF SUITS-COMMUNITY OF INTERESTS.
A number of persons having distinct Intel1lsts In a quantity of tea about to

be destroyed by a collector of customs, under the act forbidding importation
of Impure t,eus, may, on the ground of preventing a multiplicity of suits, main-
tain a suit In equity to enjoin the collector, since they have a common Interest
In the question whether he has legal authority to commit the act.

S. CONSTITUTIONAL LAW-FOREIGN COMMERCE-REGULATION OF IMPORTS.
Under Its constitutional, power to regulate foreign commerce, congress had

authority tppass the act of March 2, 1897, to prevent the Importation of
Impure and unwholesome teas, and the power therein given to the secretary
of the treasury to appoInt a l:loard of experts to prepare standard samples
of tea, by which the purity and quality of imports are to be judged, was
not a delegation of legislative power.

8. SAME-CONCLUSIVENESS OF ApPRAISERS' DECISWN.
. The action of the board of. appraisers In rejecting as, Impure and unwhole-
some certain Canton tea, being a decision of fact by a tribunal to which the
matter Is referred by law, cannot be reviewed by the courts on the theory
that their action was Illegal because no standard as to Canton teas wasestaI>.
lIshed by the board of experts appointed by the secretary Of the t!"lmsury.
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Thos. D. Riordan and Edward Lande, for complainants.
Samuel Knight, Asst. U. S. Atty., for defendant.

DE HAVEN, District Judge. This is an action in equity brought
by a great number of resident aliens, subjects of the Empire of China,
against John P. Jackson, as collector of customs at the port of San
Francisco, in which the court is asked to enjoin the defendant from
proceeding to destroy a large quantity of tea imported by the complain-
ants. The bill of complaint alleges that during the months of
June, and July, in the year 1897, the complainants imported into the
United States from China, and entered at the custom house at the port
of San Francisco, 2,910 packages of tea, commercially known as "Can-
ton Tea"; that Canton tea has been largely imported into this country
from China since 1868, and is known by that name in the tea trade of
the world, and is in general use throughout the United States; that,
upon the entry at the custom house of San Francisco of the said teas so
imported by complainants, the same were duly examined by the ex-
aminer appointed by law, with reference to purity, quality, and fitness
for consumption, and that "the said tea was found by the examiner
to be not equal in purity, quality, and fitness for consumption to the
standards provided by law, and inferior in purity, quality, and fitness
for consumption to said standards, for the sole consideration that the
only standards provided by law are those embraced in the
tions of the treasury department" adopted May 1, 1897, for the ex-
amination of imported teas, under the act of March 2, 1897, and in
which regulations Canton tea is not named as one of the standards.
The bill further alleges "that the said matter was thereafter referred
for decision to a board of three United States general appraisers, who
were designated by the secretary of the treasury department of the
United States, and that said board did, after due examination, affirm
the said finding and decision of said examiner," and upon the same
ground; that the defendant, as collector of the port, refuses to issue
to complainants any permit for the release or delivery of said tea, or
any part thereof, on the sole ground that there is no standard estab-
lished by law for the said tea, and that the only standards fixed by law
"are those limited in and by the regulations of the treasury department
in regard to the importation and inspection of tea," adopted May 1,
1897, and which do not include Canton tea. It is further alleged that
the defendant, as such collector of the port, and under color of his
said office, threatens to destroy the said tea, imported as aforesaid by
the complainants, and will so destroy it, unless restrained by injunc-
tion; that such threatened injury would be irreparable, and not sus-
ceptible of pecuniary compensation, and would also destroy and pro-
hibit the importing business in which complainants are engaged; and
that the relief for which complainants ask "is necessary to prevent a
multiplicity of judicial proceedings." The bill also contains this
tion: "That it is not intended by the said act of congress approved
Mnrch 2,1897, and is in violation thereof, to restrict and limit the stand-
ards of purity, quality, and fitness for consumption of all kinds of tea
into the United States to those standards only which are defined by said
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regulation, and that, so restricted, the same is a preferential standard
which is not founded upon grounds consistent with law or the policy
of the law, and constitute a special and unwarranted discrimination,
by giving undue preference of one class of tea over another, where both
are equal in purity, quality, and fitness for consumption, and are unjust,
oppressive, unreasonable, discriminating, unequal, prejudicial, and not
authorized by, but contrary to, the letter, spirit, and purpose of the
said law of congress approved March 2, 1897." The defendant demurs
to the bill upon the ground that complainants have not thereby shown
themselves to be entitled to the relief prayed for therein.
1. One of the grounds urged in support of the demurrer is that the

bill fails to show that the complainants will sustain irreparable injury,
in this: that it is apparent that, for any damage which they or eitlier
of them might sustain by reason of the destruction of the tea referred
to in the bill, an action at law would afford an adequate remedy, not-
withstanding the general allegation that such injury would be irrepara-
ble, and not capable of being compensated in damages. It is undoubt-
edly true that such general allegation in a bill of complaint is not of
itself sufficient to show that a plaintiff will suffer irreparable injury,
if some threatened action of a defendant is not enjoined. "The facts
stated must satisfy the court that such apprehension is well founded."
Branch Turnpike Co. v. Board of Sup'rs of Yuba Co., 13 Cal. 190. In
my opinion, the facts do not show that complainants would sustain ir-
reparable injury if the defendant should destroy the tea referred to in
the bill, as damages would be an adequate compensation for any loss
which either of the complainants might sustain by reason of its de-
struction. But if it is shown by the allegations of the bill that such
action of the defendant would be in violation of law, then the resort by
the complainants to a court of equity, for the purpose of preventing the
commission of such threatened violation of their property rights, may
be justified under the well-settled rule that a court of equity may take
cognizance of any controversy when necessary to prevent a multiplicity
of suits. It is true each of the complainants has a separate and dis-
tinct interest in the tea which the defendant threatens to destroy, but
they all have a community of interest in the subject-matter of the con-
troversy; that is, a common interest in the question whether the de-
fendant is authorized by law to destroy such tea. The alleged rights
of each and all of the complainants depend upon'the same facts, and
must therefore, necessarily, be determined by the same principle of law.
In such a case a court of equity will take jurisdiction in order to pre-
vent a multiplicity of actions. 1 Pom. Eq. JUl'. § 269; Osborne v. Rail·
road Co., 43 Fed. 824; De Forest v. Thompson, 40 Fed. 375. It there-
fore becomes necessary to consider the further question, whether the
complainants have shown by the bill that anv legal rights of theirs will
be violated by the threatened action of the defendant.
2. On March 2, 1897, congress passed an act entitled "An act to

prevent the importation of impure and unwholesome tea." Section 1
of this act declares it to be unlawful for any person after May 1, 1897,
to import or bring into the United States any tea inferior in purity,
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quality, and fitness, for consumption, to the standards established un·
der the provisions of that act; and by section 2 the secretary of the
treasury was directed, immediately after the passage of the act, to
appoint a board of seven members, each of whom should be an expert
in teas, to prepare and submit to him "standard samples of tea." Sec-
tion 3 provides "that the secretary of the treasury, upon the recom-
mendation of the said board, shall fix and establish uniform standards
of purity, quality, and fitness for consumption of all kinds of teas im-
ported into the United States, and shall procure and deposit in the cus-
tom houses of the ports of New York, Chicago, San Francisco, * * *
duplicate samples of such standards. * * * All teas, or merchan-
dise described as tea, of inferior purity, quality, and fitness for consump-
tion to such standards shall be deemed within the prohibition of the
first section hereof." The act further provides for the examination by
an examiner of all teas brought into the United States, and that in case
either the importer or collector shall protest against the finding of the
examiner, as to the purity, quality, and fitness for consumption of any
tea imported, when compared with the proper standards, the matter
in dispute shall be referred for decision to a board of three United States
general appraisers, to be designated by the secretary of the treasury,
and, "if upon such final re-examination by such board the tea shall be
found to be inferior in purity, quality, and fitness for consumption to
the said standards, the importer or consignee shall give a bond, * * *
to export said tea, * * * out of the limits of the United States
within a period of six months after such final re-examination; and if
the same shall not have been exported within the time specified, the
collector, at the expiration of that time, shall cause the same to be de-
stroyed." The act further provides that the board of United States
general appraisers "shall be authorized to obtain the advice, when
necessary, of persons skilled in the examination of teas." No provision
is made in the act for the revision of the findings or decision of the
board of general appraisers.
It appears from the allegations of the bill of complaint that the vari·

ous steps provided by the act above referred to, for the purpose of de-
termining whether the tea imported by the complainants is of such
purity,quality, and fitness for consumption as to entitle it to be ad-
mitted into the United States, have been taken, and the decision of the
officers appointed by law for the purpose of passing upon that question
was that such tea should not be admitted. Will the decision of the
board of general appraisers, if carried into effect, destroy or impair any
vested right belonging to the complainants? The answer to this gen-
eral question will necessarily determine the judgment to be given in
this case.
That the act of March 2, 1897, before referred to, is a valid exercise

of the constitutional power of congress to regulate commerce, would
seem to admit of no doubt. The power to regulate commerce was
defined by Chief Justice Marshall in Gibbons v. Ogden, 9 "'"'heat. 196,
as the power "to prescribe the rule by which commerce is to be gov·
erned." The late Justice Miller, in speaking of this definition, said:
It is one "which perhaps can never be excelled in its brevity, accuracy.
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and comprehensiveness." Const. 449. The power Uself is
without any other lindtation than that prescribed by tIle constitution.
In the case of County of Mobile v. Kimball, 102 U. S. 691, ,the court,
speaking of the powerot congress to regulate commerce, said: "That
power is, indeed, without 'limitation. It authorizes congress to pre-
scribe the conditions upon which commerce in all its forms shall be con-
ducted between our citizens and the citizens or subjects of other
tries, and between the citizens of the several states, and to adopt meas-
ures to promote its growth and insure its safety." And in Gibbons v.
Ogden, 9 Wheat 196, it is said with greater accuracy: "This power,
like all others vested in congress, is complete in itself, may be exercised
to its utmost extent, and acknowledges no limitations other than are
prescribed in the constitution." The/Se limitations are found in section
9 of article 1 of the constitution, and need not be more particularly
referred to, as they do not relate to the present question.. The power,
then, to prescribe the conditions upon which foreign merchandise may
be imported into the United States, is one that resides with congress,
and the right of importation is therefore not an absolute or vested right,
under the constitution, but must be exercised in subordination to
the rules which may be prescribed by congress. The object of the
legislation under consideration was to prevent the introduction into
the United States of impure and adulterated teas, and, for the pur-
pose of accomplishing this object, congress provided, first, that the
secretary of the treasury should, upon the recommendation of a
board of skilled experts, establish unifoI1U standards of purity,
quality, and fitness for consumption o.f all teas imported into the
United States; and, further, that all teas imported should be first
subjected to an examination by an examiner, with the right of ap-
peal from his finding in relation to their purity, quality, and fitness
for consumption to a board of general appraisers appointed by the sec-
retary of the treasury. The act further provides that, in making its
determination, such board shall have the right to seek the advice of per-
sons skilled in the examination of teas. In providing that the secre-
tary of the treasury should establish uniform standards, congress did
not delegate to that officer any of its legislative power. This was
simply one of the means devised by congress for carrying out its ex-
pressed will that no impure or adulterated teas should be admitted into
the United States; and the power to establish such, uniform stand-
ards, being one calling for the exercise of judgment and discretion in
the consideration of facts relating to the qualities of different kinds of
teas and the manner of their adulteration, was one which might prop-
erly be conferred on that officer. So, also, the power to determine
the ultimate questions of fact in relation to the quality, purity, and fit-
ness for consumption of teas sought to be imported, when compared
with the established standards, was one which, from necessity, must
be lodged somewhere, and it would seem that, in the law in question,
ample provision has been made to secure a proper determination
of these questions, and thus to carry out the manifest purpose and ob·
ject of the statute without injustice to the importer. In my opinion, the
decision of the board of general appraisers, provided for by the act, is
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not the subject for review by the courts upon any aUegaHon of mis-
take either of law or fact. The duty of finally determining the facts
upon which the right of the importer to have this class of merchandise
admitted into the United States depends, is imposed upon that board,
and this case must, therefore, be governed by the general rule of law
that, where the determination of facts is lodged in a particular officer or
tribunal, the decision of that officer or tribunal is conclusive, and can-
not be reviewed, except as authorized by law. This is a familiar rule,
and is sustained by a uniform line of authorities. See upon this point
In re Day, 27 Fed. 678; Johnson v. Towsley, 13 Wall. 83; Lem Moon
Sing v. U. S., 158 U. S. 538, 15 Sup. Ct. 967.
The rule just stated has, however, this qualification: Where the de-

cision of a special tribunal interferes with a vested right, and such
decision has been induced by fraud or by mistake of law, a court of
eqllity has the power to correct such mistake. This jurisdiction has
been constantly asserted by the courts of equity in cases arising under
the land laws of the United States, where officers of the land depart-
ment have in their decisions, by mistake in construction of the law, or
by reason of imposition or fraud practiced upon them, taken from one
party rights which the law intended to secure to him, and which equity
would regard as vested, and transferred them to another. The com-
plainants seek to bring this case within this rule of equity jurisdiction,
by alleging that the regulations adopted by the secretary of the treasury,
for the purpose of determining the quality of imported tea, are con-
trary to the act of congress, because such regulations omit to establish
a standard of quality for Canton tea. I do not deem it necessary to
determine whether such regulations, properly construed, prohibit the
admission of Canton tea, if it is not inferior in quality to either of the
special standards named in such regulations.. It is alleged in the bill
that such is the effect of the regulations, and that the board of general
appraisers based its decision entirely upon such construction of the
regulations of the treasury department; but I do not think the com-
plainants have any such absolute or vested right to import tea into
the United States as would authorize a court of equity to inquire
whether the secretary of the treasury in establishing standards, under
the act of March 2, 1897, or the board of general appraisers in its
decision, made any mistake, either of law or fact. The principle upon
which courts of equity act in asserting a jurisdiction to set aside or
correct either judicial or executive action is that such jurisdiction is
necessary in order to preserve some vested right in the complainant
which otherwise would be impaired or lost. That principle does not
apply here. Congress might have absolutely prohibited the importa-
tion of Canton tea without violating any vested rights of the complain-
ants. Having the right to prohibit, it has plenary power to prescribe
the condition upon which such importation may be made; and as the
right to import tea into the United States is made by the act of congress
to depend entirely upon the final judgment of the board of general ap-
praisers that it is equal in quality, purity, and fitness for consumption
to the standards established by the secretary of the treasury, it would
seem to follow that a person desiring to import such merchandise is not
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entitled to resort to a court of equity for the purpose of setting aside
or correcting such final determination, upon the alleged ground of mis-
take made by such special tribunal. The act of congress contemplates
that the decision of the board of general appraisers shall be final, and
not subject to revision by the courts. The demurrer will be sustained,
and the bill dismissed.
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HENDRICKSON v. BRADLEY.
(CIrcuit Court of Appeals, Eighth CIrcuit. January 3, 1898.)

No. 999.
L EQUITY PRAOTICE-TIME FOR FILING REPLIOATION.

Under general equity ruIes 61 and 66, after an answer Is filed on any rule
day, complainant has 'Until the next rule day to file exceptions thereto for
Insufficiency, aud, if he files no exceptions, until the next succeeding rule
day to file a general replication.

2. EQUITY JURISDICTION-SUIT TO VACATE JUDGMENT AT LAW.
When a motion for a new trial of an action at law has been made and

denIed under a statute authorizing it, and the judgment has been affirmed
on appeal, stnd thereafter the defendant has petitioned for a rellearing,
under a statute especially providing therefor, which petition is denied, a
court of equity wlll not entertain a blll to set the judgment aside on the same
grounds alleged In the motion for new trial and petition for rehearing.

S. JUDGMENT AGAINST CORPORATJON-CO:l\OLUSIVENESS AS TO STOCKHOLDERS.
A judgment against a corporation is conclusive upon the stockholders, so

that they cannot maintain a suit in equity to set It aside, after the corpora-
tion has made every defense against the judgment.

4. SAME.
A stockholder caunot maintain a bill to set aside a judgment obtained

against the corporatIon upon allegations whIch show that the corporation
Itself has only declined. to bring such a bill on the advice of competent attor-
neys that the proceeding couId not be successful.

Appeal from the Circuit Court of the United States for the District
of Wyoming.
Charles J. Greene and Ralph W. Breckenridge (Asa Bird Gardiner,

on brief), for appellant.
John W. Lacey, for appellee.
Before SANBORN, Circuit Judge, and PHILIPS, District Judge.

PHILIPS, District Judge. This is a bill in equity, brought in the
United States circuit court to set aside a judgment obtained by appellee
in the state court of Natrona county, Wyo., against the Syndicate Im-
provement Company, a corporation created under the laws of said
state. The answer to the bill was filed on the April rule day of court,
to wit, April 5, 1897. No exceptions to this answer were filed at the
following May rule day. The regular term of court convened on the
10th day of May, 1897, at which time the complainant (appellant here),
assuming that he was in default for not having filed his replication
on the May rule day, asked leave of court to file the replication, ac-
companying the application with affidavits tending to show that com·
plainant's counsel had not been advised in time of the filing of the-
answer, and that no delay in the cause would be occasioned by reason


