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The result is we are unable toperceive that the complainants have
shown that the respondents infringe the claims in issue. Let there
be a decree according to rule 21, dismissing the bill, with costs.

OAMPBELL v. PENNSYLVANIA R. CO.
(CircuIt Court of Appeals, Second CircuIt. January 25, 1898.)

No. 20.

1. COJJLJSION-BoATS MoonED IN SLIP-INSUFFICIENT FASTENINGS.
The owners of a vessel moored in a slip, where she has. repeatedly

grounded at low tide, are chargeable with knowledge of the condition of the
bottom, and, if they leave her without a watchman, are bound to secure her
so that any. list she may be expected to take in case of an unusually low
tide will be overcome. If, for want of such fastenings, she breaks loose and
injures other vessels, her owners will be responsible.

2. SAME.
Owners of a vessel moored in a slip without a watchman will not be liable

fur injury to other vessels in the slip if, being properly secured, she is cast
adrift so as to collide with them, by the malicious act of a stranger.

This is an appeal from a decree of the district court,Southern dis-
trict of New York, in favor of the libelant for canal
boats Howard Stellar and Tompkins, caused by a collision with re-
spondent'scar float No. 16, which broke away from her moorings, and
collided with them. The facts sufficiently appear in the opinion.
Galbraith Ward, for appellant.
Jas. J. Macklin, for appellee.
Before WALLACE and LACOMBE, Circuit Judges.

PER CURIAM. The two canal boats, with others, were lying
moored in the slip on the south side of the Erie dock or pier, North
river, Jersey City. Next below to the southward is the Abbatoir dock,
and on its north side the car float, not being needed for use, was laid
up. It was secured with three lines, had been thus laid up some two
or three weeks, and on the fall of the tide would take bottom, and, the
bottom being uneven would list towards the Erie dock. At about 1
p. m. of February 11, 1896, at low water, the float swung across the
slip, owing to the rendering of her head line from the bow cleat, which
caused her amidship line to part, the float at that time having a list
from the dock, and the bottom where she lay being soft, muddy, and
greasy. The low tide on which this happened was lower than any that
occurred in the year 1895 or in the year 1896 down to the time of the
trial, being 3} feet below mean low water,-due to continuous heavy
wind from the north and west. The district judge held that defend-
all;ts were responsible, and we are inclined to concur in that conclusion.
The defendants are not liable, as insurers, all contingencies
except the "act of God," as that phrase is generally understood. They
Would certainly not be liable for the malicious act ofa stranger cast-
ing the boat adrift, if they had .exercised· propel' care in attending to
her fa'stenings. They were bound, however, to exercise such care and
prudence in securing her as· the circumstances required. And the
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circdmstances in this case required a very high degree of care. Inas·
much as she had repeatedly grounded at low tide, they were chargeable
with knowledge of the condition of the bottom, and, if they chose to
leave her in that particular place without a watchman were bound to
Secure her so that the list she might be expected to take, should there
bean unusual fall of the tide, would successfully be overcome. It
would seem from the evidence that the lines were strong enough to
hold her' even on this day, had· none of them rendered. To that ex·
tent they fulfilled their. obligations. The lines were examined every
morning by some one of defendant's servants, and there is evidence
that on two prior occasiollif it was found that the fastenings had been
tampered with, and the .lines slackened. The employe of defendant
who was there on the morning of· the accident testified that he found
the bowline slackened too much, that he took in the slack, and fastened
it to the cleat with a jamb-hitch. He described with great exactness
the precise way in which he made this hitch, and the evidence is con-
clusive--libelant's witness concurring with defendant's-that, if thus
fastened, the line could not render. On the other side, there is the
testin10ny of a boy of 15 on one of the canal boats that he noticed the
fastening the day before the accident, and again after defendant's em-
ploye had left, and that it was not a jamb-hitch but simply three or
four turns on the cleat. We have not had the opportunity of hearing
these conflicting witnesses, and do not feel inclined to disturb the con-
clusion •of the district court. The decree is affirmed, with interest
and

In re THE ALLEGHENY.
(District Court, D. New Jersey. December 30, 1897.)

MARSHAL'S FEES-CUSTODY OF VESSEL-PAYMENT.
Under Rev. St. § 857, providing that the fees of officers, except those to be

paid out of the treasury, shall be recovered in like manner as the fees of
state officers for like services, a marshal who has Incurred large expenses in
caring for and preserving a vessel in his custody Is entitled to reimbursement
thereof out of the proceeds of her sale In the registry, without awaiting the
final decree In the cause.

. This WllS a libel in tern against the steamship Allegheny. The
Cllse was heard on an application to set aside an order for payment,
out qf the proceeds in the registry, of the marshal's costs and ex-
penses.
Curtis Tilton, for libelant J ohn Mills.
J. Kearny Rice, for George Pfieffer, Jr.
Horace L. Cheyney, for petitioners Hardy P. Holt and others.
James J. Moeblin, for Hibbard Youngs and alhers.
A. 8. Jackson, for Carroll T. Hobart and others.

KIRKPATRICK, District Judge. The steamship Allegheny was
libeled. in this court, and such proceedings had that she was sold
by the marshal under decree on the 22d day of December, 1896.
The steamer had been badly damaged by collision, in consequence of


