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master general, and the account of the sixth auditor based upon it,
conld not make that loss larger or smaller, After the falsification was
established, the question was, how much has the government lost by
it? That question was to be answered by a consideration of all the
competent evidence upon the subject. U, S, v. Patrick, 36 U. S. App.
645, 656, 20 C. C. A. 11, 17, 18, and 73 Fed. 800, 806. If the post-
master genera] had had the power to make the order of February 7,
1894, that order, and the account based upon it, would undoubtedly
have been prima facie evidence of the amount of the government’s loss.
But the instruction given to the jury that they were conclusive upon
that question, and that the extent of the loss was not open for their con-
sideration, would have been error even in that event. U. S. v. Dumas,
149 U. 8. 278, 284, 13 Sup. Ct. 872; TU. 8. v. Eckford’s Ex'rs, 1 How.
250; U. 8. v. Hodge, 13 How. 478; Soulev. U. S.,100 U. 8. 8, 11. The
errors to which we have referred are fatal fo the judgment and to the
theory upon which this action is based. The judgment below is re-
versed, and the cause remanded, with directions to grant a new trial.

WILLIAMS v, AMERICAN NAT. BANK OF ARKANSAS CITY, KAN.,, et al.
{Circuit Court of Appeals, Eighth Circuit. February 7, 1898.)
No. 920,

1. CERTIFICATE OF 8T0CK IN NATIONAL BANK—EvIDENCE OF PURPOSE OF ISSUE.
A certificate of stock In a national bank, though in due form, may be shown
aliunde to have been issued to the apparent stockholder solely as collateral
security for money loaned.
2. AcTioN AGAINST BANK—ULTRA VIRES A8 DEFENSE.
It is no defense to an action against a national bank for money had and
received that the collateral security it gave to plaintiff was lssued without
authority of law.

In Error to the Circuit Court of the United States for the Distriet
of Kansas.

The plaintiff in error, a citizen of the state of Texas, brought an action against
the American National Bank of Arkansas City, Kan., and the recetver thereof,
to recover the sum of $28,250, alleged to be owing to her by said bank on con-
tract. The petition alleges that on the 15th day of April, 1890, the defendant
bank, through its president and cashier, entered into a verbal contract with her
by which she loaned the bank the sum of $28250 on the promise of the bank
to pay her interest at the rate of 12 per cent. per annum, payable semiannually,
and further agreeing that it would pay to her the money so loaned upon 30
days’ notice; that in pursuance of sald agreement the bank took and used her
money, and afterwards paid interest thereon at the rate of 12 per cent. per
annum up to the 15th day of October, 1890; that on the 8th day of December,
1890, she made demand for payment, which was refused, and that on the 9th
day of December, 1890, the bank was insolvent, whereupon the comptroller of
the currency placed said bank in the hands of a receiver, and the receiver, on
demand, failed and refused to pay to her said money.

The answer interposed the defenses that the officers of the bank were without
authority to make the contract claimed by plaintiff; and, second, that the trans-
action was a purchase of stock of the bank by the plaintiff, taken in payment
of money placed on deposit by her with the bank, for which purchase the bank
issued and delivered to her a certificate of stock. The answer also interposed a
counterclaim against the plaintiff as a stockholder in said bank for an assess-
ment of 75 per cent, authorized by the comptroller of the currency. This
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counterclaim was abandoned In the court below, The reply alleged that the stock.
in question was taken and held by the plaintiff as collateral security for the
said sum of money sued for, and that said stock was not registered on the books
of the bank in her name with her knowledge or consent.

The trial was had before a jury. The plaintiff’s evidence tended to establish
that prior to her marriage she was a school teacher in the state of Texas. That
she accumulated some money, which was invested in real estate in the city of
Aupstin, Tex., and which proved profitable. Her husband, who was a dealer
in cattle, induced her to sell her land, and invest the proceeds in ecattle, which
investments largely added to her profits. Speculations in cattle brought her
husband to Arkansas City, Kan., where she followed him in 1889. The proceeds
of sales of cattle belonging to her she deposited, from time to time, in the de-
fendant bank, until, about January, 1890, her deposits amounted to the sum in
controversy. Prior to the arrangement in controversy the bank was paying her
on stated balances of said deposits 10 per cent. interest per annum. That about
the 1st of January, 1890, the cashier of the bank, knowing its embarrassed con-
dition, to induce her to let her money remain with the bank, persuaded her to
believe that a certificate of stock in the bank would be a better security for the
money than a certificate of deposit; and that the bank would pay her 12 per
cent. interest per annum thereafter on her money. That at first she demurred
to this proposal, stating to the cashier that she was liable at any time to leave
that place to rejoin her husband in Texas, and when she should go she desired
to withdraw her money from the bank. Thereupon the bank officers assured
her that they would pay her 12 per cent. interest thereon, and pay over to her
the principal at any time on 30 days’ notice. That she took the certificate of
stock as security to the extent of 250 shares, representing $100 per share, aggre-
gating $25,000 of stock, and the remainder was made up on the statement of
the cashier of a surplus on hand upon said shares of $2,650, and a reserve fund
of $600. Thereafter the bank issued to her the certificate of stock, expressing
on its face that it was for her separate use, and the bank thereafter made pay-
ment to her of interest at the rate of 12 per cent. per annum. Her testimony fur-
ther tended to show that she was quite unfamiliar with such business transae-
tions, that the officers of the bank commanded her fullest confidence, and she
relied implicitly upon their advice and suggestions in the matter. Her testi-
mony further was that, when she demanded of the bank her money in the fol-
lowing December, the president of the bank, in further recognition of her right
to the money in the hank, and to appease her, turned over to her as additional
collateral security certain shares of stock owned by him in another private cor-
poration at Arkansas City. On cross-examination the defendant was indulged
by the court to put in evidence some letters written to the bank (and perhaps to
other parties) by the plaintiff, which tended to show some conflict with state-
ments made in her oral testimony. On the trial in chief she offered as a wit-
ness one G. L. McCluney, who was present in the bank at the time of the alleged
arrangement between the plaintiff and the cashier of the bank. The offer made
was to show by this witness that he heard the conversation, and to corroborate
her testimony in respect thereof. On objection of defendant, his testimony was
excluded. At the conclusion of plaintiff’s testimony the court, on motion of
defendant, instructed the jury to return a verdict for defendant, which was done,
and judgment entered for defendant.

W. E. Stanley, R. R. Vermilion, J. C. Pollock, and J. T. Lafferty,
for plaintiff in error.

Samuel R. Peters (J. C. Nxcholson on the brlef) for defendants in
error.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.

PHILIPS, District Judge, after stating the case as above, deliv-
ered the opinion of the court.

It must be assumed from the argument of counsel that the circuit
court regarded the certificate of stock issued to the plaintiff in the
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nature of a written' contract between the parties, the:terms of which
could not be varied, nor the legal effect thereof avoided, by parol
testimony; and that plaintiff was estopped from controvertmg its
apparent character as estabhshmg her status as a stockholder in the
bank. On no other theory is it apparent why the learned judge who
heard this case directed the verdict for defendant. Evidence tend-
ing to show that a.deed absolute on its face, or an assignment of a
note without qualification, was made to the grantee or assignee in
fact only as a mortgage or security to secure the payment of a sum
of money owing by the grantor or assignor to the grantee or as:
signee, has long been held to be admissible. In McMahon v. Macy,
51 N. Y. 155, the referee refused to entertain evidence tending to
show that the apparent stockholder held the stock as collateral se-
curity. The court said:

“In this he erred. It Is always competent to show that an assignment or con-
veyance, absolute in form, was only intended as a security. There is nothing
in any statute which makes the books of the company Incontrovertible evidence
of ownership of stock. A person may be the absolute legal and equitable owner
of stock without any transfer apparent upon the books.”

Instruments of writing expressing. on their face a mere sale of
property, spemfymg the articles sold, and acknowledging receipt of
payment, is'in the nature of a bill of parcels, and, as between the
parties, is always open to parol evidence to show the real terms
upon which the agreement of sale was made.. Hazard v. Loring,
10 Cush. 268; Caswell v. Keith, 12 Gray, 351; Shaw v. Wilshire, 65
Me. 492; Grant v. Frost (Me.) 13 Atl. 881. The law does not invest
a certificate of stock in a natiomal bank with such sanctity as to
give it immunity against such general rules. It was expressly held
in Burgess v. Seligman, 107 U. 8. 20, 2 Sup. Ct. 10, that a certificate
of stock might be shown aliunde to have been taken and held ag
collateral security. The court said:

“Though issued in form, it was only lssued in a qualified sense to subserve a
specific purpose by way of collateral security for a limited period, and was
returnable to the company when that purpese should be accomplished. It seems

to us that the Seligmans, in taking and holding the stock, held it merely in trust
by Way of collateral security for themselves and otbers.”

The court further observed:

“We do not know of any iron rule of law which would prevent thém from
showing this contract relation between them and the company. It is the origin
and foundation of their whole connection with it. The sufficlency of the evi-
dence to ‘cofitrol their status towards the company is another thing. Iis com-
petency seems to us free from doubt. * * * J, and Ww. Sehvman are mere
trustees or custodlans of lt for a special purpose, that purpose bemg collateral
security.”

There is no evidence in this record showing that any transfer had
been made -on the stock register of the bank to the plaintiff, nor that
she had participated in any stockholders’ meeting, or in any declared
dividends. On the contrary, her testimony was that she never au-
thorized ‘any such transfer, nor had any knowledge thereof. With-
out her knowledge and consent, no action of the bank officers could
create an estoppel against her, or render her liable as a stockholder
as between her and the bank. Stephens v. Follett, 43 Fed. 842;
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Keyser v. Hitz, 133 U. 8. 138, 10 Sup. Ct. 290; Burgess v. Seligman,
supra. While there may have been acls by the plaintifi—such as
statements in some of her letters—inconsistent with some state-
ments made in her testimony at the trial, they were not so conclu-
sive a8 to warrant the court in pronouncing judgment thereon.
Their probative force lay within the exclusive province of the jury,
for the reason that they were debatable in character. It follows
that it was likewise error to exclude the testimony of the witness
McCluney.

The plea of ultra vires interposed against the contract declared
-on is not tenable. The plaintiff’s action, in its essence, is not pred-
icated upon, nor is it for the enforcement of, a contract for stock.
In effect, the action is for money had and received. It is to recover
the amount of money. deposited and loaned by the plaintiff with and
to the bank. The bank owes the plaintiff for the money left by her
with it, independent of the certificate of stock. Such certificate, ac-
cording to her contention, having been issued by the bank merely
as collateral security for the money received from the plaintiff, it is
a matter of entire indifference whether that certificate of stock be
with or without value, or invalid in law for the want of power on
the part of the bank or authority of the cashier to issue it as col-
lateral security for a loan of money made to it. The plaintiff in the
petition tenders back to the bank the certificate of stock, and de-
mands her money. It is no defense to an action for money had and
received, based upon a. good consideration, both in law and morals,
for the bank to say that the collateral security it put up with the
plaintiff was jssued without authority. This proposition so stands
to reason and justice as not to require anv authorities for its sup-
port. 4 Thomp. Corp. par. 5258; Sioux City Terminal Railroad &
Warehouse Co. v. Trust Co. of North America, 82 Fed. 125.

The judgment of the circuit court is reversed, and the case is
remanded for further proceedings in conformity with this opinion,

HUNTER v. KANSAS CITY & M. RAILWAY & BRIDGE CO,
(Circuii Court of Appeals, Sixth Circuit. i'ebruary 8, 1898.)
No. 582,

1, MASTER AND SERVANT—FELLOW SERVANT OF RATLROAD EMPLOYE.

A carpenter was engaged with common laborers in setting posts along a
railroad, his part of the work being to make measurements in order to ascer-
tain where holes were to be dug, direct the setting of the posts, and see
that they were set plumb, at a certain height, and a certain distance from
the track. He was under the direction of a foreman in charge of the work.

" Held, that such carpenter and laborers were fellow servants, under the Ar-
kansas statute defining railroad fellow servants as “persons engaged in the
common service of such railroad corporation, * * * working together
to a common purpose, * * * neither being intrusted by such corporation
with any superintendence or control over their fellow employés.”

2. SAME—ACTION FOR PERSONAL INJURTES—NEGLIGENCE OF EMPLOYE.
' ‘Where the cause of action is based on the declaration that a fellow employé
negligently, carelessly, and wantonly released his hold upon a post he was
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lowering into a hole, thus causing plaintiff’s injury, and the proof shows that
he slipped and lost his hold on the post, because of the slippery character
of the ground, and no other negligence is shown, there can be no recovery.

‘In Error from the Circuit Court of the United Stales for the
Western District of Tennessee.

This was an action commenced in the circuit court of Shelby county Tenn.,
by the plaintiff in error, a citizen of Tennessee, against defendant in error, a
corporation existing under the law of Arkansas, and removed, upon the
ground of diversity of citizenship, by the defendant, into the circuit court of
the United States. The suit was brought for the purpose of recovering dam-
ages for a personal injury resulting to plaintiiff when in the service of the
defendant, from an alleged negligent act of one Robert Snowden, who it is
alleged stood at the time in the relation of a vice prineipal to the plain-
tiff. The injury occurred in the state of Arkansas, and the case largely
turned below upon the question as to whether said Robert Snowden was
in fact a vice principal or a fellow servant under a statute of the state of
Arkansas passed in 1893. At the conclusion of all the evidence the court
instructed for the defendant upon the ground that Snowden was not a vice
principal, but a fellow servant with plaintiff. The evidence relating to this
subject was substantially as follows:

The plaintiff testified in his own behalf that he was a laborer in the em-
ployment of the railroad company, and engaged, in company with Bob Snow-
den, a white mechanic, and Jim Dowd; a negro, in setting posts alongside the
railroad track; that he was down in the bottom of a wide post hole, and that
the other two men were on the ground on top, letting the post down into the
hole; that they had a wire bridle around the post, with a stick through it,
one man at each end; that he was down in the hole directing the descent,
with the post hugged in his arms; that suddenly the men above appeared
to turn the post loose, and the post rapidly descended, and puiled him down-
ward, wrenching his back. Plaintiff did not see the cause of the sudden fall
of the post, as he was down in the hole and not looking up. He testified
that there were four men in his gang, himself and two other colored men, one
named Dowd and the other Taylor, and a white man by the name of Snow-
.den, whom he calls “the boss of the gang.” When asked about the services
being rendered by Snowden, the witness said that Snowden was a mechanic;
that he measured the distance the top of each post was to stanl from the
rail of the track, and plumbed it with a spirit level, to bring the top of
the post to a level with the rail. He said: ‘“We would move the post any-
way he said move if, and, after we got it plumb, would throw dirt around
it, and another gang came on behind us and filled the hole up.” The wit-
ness also said that Taylor and Dowd had theretofore been engaged in low-
ering the posts to plaintiff, but that, before the particular post in question
was lowered, Snowden told Taylor to deepen one of the adjacent holes, and
himself undertook, with Dowd, to lower the post that plaintiff was guiding.
He describes Taylor as a large and strong man physically, and Snowden
as a small and weak man, though plaintiff does not undertake to say what
was the cause of the slipping of the post iIn this particular instance. Plain-
tiff says that he was receiving the wages of a2 common laborer, $1.25 per
day, and that Mr. Snowden was a carpenter and mechanic, and received
-$2.50 per day; and that another carpenter by the name of Guth had there-
tofore been engaged in doing the work which Snowden was doing upon the
day In question, but that Guth had been sent away by the “boss” to do work
in another place, and Mr. Snowden on the day in question took his place.
The plaintiff was employed by a Mr. Hanna, who was the engineer in charge
of the work, Mr. Green being what he called “general boss of the post-getting
business.” This injury occurred on the 21st of April, 1893, and plaintiff’s suit
was begun more than twelve months thereafter.

J. J. Guth testified, for the plaintiff, that he was a carpenter and mechanic,
and was employed in setting posts in holes alongside of the railroad. He
said that Mr. Snowden was doing some carpenter work for the company,
and that Mr. Green, ‘“‘the boss,” took witness away, and put Mr. Snowden
in his place, assigning witness to work at another point. The witness was
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asked to state the kind of work he was doing in connection with the plain-
tiff and the other members of the plaintiff’s gang at the time he was re-
lieved by Snowden. He said he was employed by Mr. Hanna, the engineer
in charge of the work, and that Mr. Green, “the boss,” “told me he wanted me
to come down with him to show him how to put down those posts for the
rack machine. He told me he was going to give me these men to dig the
holes, and he gave me the gauge from the rail to the post and at the same
time a level. It had to be exactly level. When I put my gauge on the
rail and on the post, it had to be level. He gave me these men, some of
them to dig holes, and some of them to heip me plumb and set the posis.
I stayed there until he wanted me to come * * * and help Mr. Green
on the wires.” He said: “They dug the holes and I set the posts with them.
Q. They dug the holes and you helped set the posts? A. Yes, sir; I laid
the holes off for them and they set the posts; of course they were belping
me. Q. What did you do towards setting the posts? A. T leveled them and
plumbed them. Q. When you would level them what would these men do?
A, Some of them generally went down in the hole, I had to gauge the post
above, and they would move it below so as to get it plumb. After they had
it plumb, they throwed the dirt around it and jambed it down. Q. Now,
you said you had them to move the posts? A. Yes, sir. Q. How and in
what manner did you have them to move the posts? A. One of them went
down, and I had what we call a ‘bridle’ made. I put the bridle on the
post, and held the post up while the man below was moving the post. Q.
You say you held the post. Did you hold it or did these men hold it? A.
T held the post, and had another man to help me. I always took hold myself.
Q. You bhad to do that in order to plumb it and level it, did you? When
you went to plumb it and level it, it was necessary to do that. Was that
a necessary part of it? A. No, sir. When the post wasn’t setting right we
had to take it out occasionally and dig the hole deeper, and I had a man
down there in the hole to move it until we got it right. Q. Could you plumb
it and set it without taking hold of it yourself? A. No; I raised it up my-
self generally. 1 raised that post up myself most of the time, and had a
man down in the hole setting it below for me. Q. In setting those posts,
who was the judge of how the post was set or ought to be set? A. I had
to tell them, of course. Q. Who was responsible for the proper setting of
those posts? A. Mr. Green looked to me, of course. Q. Did he look to any
of those men that you said he had given you? A. Oh, no, sir. Q. Yon
worked the level and the gauge, did you? A. Yes, sir.””

The witness, Jim Dowd, one of the men at work with plaintiff, testified
that he was hired by Mr. Green, *the boss”; that on the day in question Mr.
Snowden took Mr. Guth’'s place, and was helpinhg to set posts; that they
were to set posts with Henry Taylor and Hunter. The witness said that
“Mr. Snowden sent Taylor back down to dig out another hole deeper before
we got to it where we were setting those posts out there, and Mr. Snowden
and I were letting this post down in the hole, and Hunter was placing the post
down in there. It was slippery around there, and Mr. Snowden slipped, and
gave way, and the post fell info the hole. It was within about three or four
feet of the bottom, and he slipped and it fell into the hole. Hunter was
down in the hole,—~had the post in his arms. Mr. Snowden and I had hold
of the bridle,—a wire on a rod three feet long. Q. You say Snowden fell
in the hole? A. No, sir; didn’t fall in the hole. He slipped, and, to keep
from falling in the hole, he gave way on the post, and that made the post
have a sort of fall over towards Mr. Snowden, where he was standing.”
Witness was asked: “Q. Who was directing you? Was anybody directing
you over there? A, Mr. Snowden was supposed to be our boss there at that
time, because they told us anything he told us to do, to do it.”

Robert Snowden was also examined as a witness for the plaintiff. He
testified that he was a carpenter by trade; had been employed by the railroad
company to put in some lock switches; that he was employed by Mr. Hanna,
the engineer of the company. *“Q. Who was the foreman over there? A.
Mr. Green. Q. He was in charge of the work? A. Yes, sir. Q. Did you
have any authority to employ or discharge men? A, None whatever. Q.
Did you have any control over or right to direct the men who were working
with you? A. No, sir; Mr. Green would just say, ‘Do this bere,’ and the men
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would go.together. I had no control over them. I was just the same as
any other hireling, By the Court: Q. You.say you were not a foreman and
bad po right to direct them or give orders? A. No, sir, not personally. As
far as directing them I was, In one way; he would send me to do a plece
of work, supposed to be mechanic’s work, and he would send a couple of
men, {f I needed help. By the Court: Q. To help you? A. Yes, sir; to
help me., Of course I would do what was wanted done, and my laborers
would help me. Q. You were not what was called a foreman? A. No, sir;
1 was no foreman at all. Q. Just hired for wages like the other men? A.
Yes, sir; hired for wages like the other men. Q. What part of the work &id
you do about setting those posts? A. I had a gauge. The posts had to be set
a foot in height, and a certaln space to line them wup beside the railroad
track, It was my part to take and sét those posts, as I said, a certain height
and a certain space from the track. I used my level and a straightedge. That
was my part of the work, Q. When you all were sent off to do this work of
setting those posts, were those darkies under your direction? A, They were
there doing the laborer’s work. Q. As directed by you? A. To set the post
where I told them to put them out. Q. Where you told them to put the posts
they did so? A. Yes, sir. Q. And whenever you saw fit to send away or to
send them to other parts of the work, they did that? A. I had no right to
send them away. Q. You were to measure and direct how it was to De
done? A. That was my portion of the work, Q. And these men were to do it
according to your direction? A. Of course, to lift the posts and set them In
proper shape. Q. And it ordinarily took three men? A. One in the hole and
two outside with the sling.” The witness testified, further, that he had no
recollection of having sent Taylor away on the day he assisted In setting
those posts, or having himself personally undertaken to lower any posts into
holes, or that he had ever heard the plaintiff complain of having received any
injury while working with him at that business. He said he would not posi-
tively say that he had not upon a particular day or instance taken hold of a
post himself, in the absence of one of the men, but he had no recollection
of it, and none of the plaintiff having been injured while aiding in the setting
of any posts.

A, B. Pittman, for plaintiff in error.
Adams, Trimble & Pratt (Wallace Pratt, of counsel), for defend-
ant in error.

Before LURTON, Circuit Judge, and SEVERENS, District Judge.

LURTON, Circuit Judge, after making the foregoing statement of
facts, dehvered the opinion of the court

The learned counsel for the plaintiff in error concede that at com-
mon law Hunter and Snowden were fellow servants, but say that
under the Arkansas statute defining that relation he was a vice
principal.. The Arkansas statute is as follows:

“All persons engaged in the service of any railway corporations, foreign or
domestic, doing business in this state, who are intrusted by such corporation with
the aunthority of superintendence, control or command of other persons in the
employ or service of such corporation, or with the authority to direct any other
employé, in the performance of any duty of such employs, are. vice-principals
of such corporation, and are not fellow servants with such employé.

“All persons who are engaged in the common service of such railway corpo-
rations, and who, while so engaged, are working together to a common pur-
pose, of same grade, neither of such persons being intrusted by such corporations
with any superintendence or control over their fellow employés, are fellow
servants with each other; provided, nothing hereln contained shall be so con-
strued as to make employés of such corporation in the service of such corpora-
tion, fellow servants with other employés of such corporation in any other
department or service of such corporation. Employés who do not come within
the provisions of this section shall not be considered fellow servants.” . Sand.
& H. Dig. §§ 6248, 6249, . )
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Such statutes do mot.encroach upon federal authority, and con-
stitute thie law. of the state which federal courts are bound to ad-
minister in suits arising within the state. Peirce v. Van Dusen, 24
C. C. A. 280, 78 Fed. 693.

We have, under this evidence, the case of three men working
together in the common purpose of setting a post in a hole prepared
to receive it. That Snowden received larger pay than Hunter, or
that in some respects hiz work was not the same as that done by
his associates, does not determine that he was a vice prmmpal
The determining question under this statute is whether he was in-
trusted by the corporation with the authority of supermtendence,
control, or command of those with whom he was associated in the
service of the company, or with authority to direct these other em-
ployés in the performance of their duty to the common master.
When, as in this case, it is shown that several persons are asso-
ciated together and working together to a common purpose in the
same department, they are presumed, under the second section of
the Arkansas statute, to be fellow servants, and the burden is upon
him who claims that -a different relation existed to establish that one
was a vice principal. - Thus, in Railway Co. v. Becker, 63 Ark. 477,
39 8. W. 358, a fireman was injured by the negligence of his en-
gineer. Though their duties were different, yet proof that they
were in the same department and working together to a common
purpose was held, under the second section of this act, to raise a
presumption that they were fellow servants. That Hunter should
regard Snowden as a “boss,” or that he assumed to have some sort
of control over those associated with him, will not make him the
representative of the corporation. The authority to comtrol and
direct others must be an authority “intrusted by such corporation”
to him. His authority may, of course, be 1mphed from the very na-
ture of the duties imposed upon him; but he is not a vice prlnClpal
merely because his higher character, greater intelligence, superior
race, or natural habit of command caused him to assume an author-
ity not intrusted to him by the common master, or to be regarded
and treated with a respect due to his personal qualities, rather than
to his delegated power of control, by those associated with him.
Snowden was a carpenter. He was a white man, His associates
were colored men and ordinary laborers. His work, in some re-
spects, differed from that to be done by those co-operating with him.
One Hanna was engineer in general charge, and hired all the men,
One Green was the “boss,”—“the general boss,” ag plaintiff calls him,
in order to make place for a subboss.

In overruling a motion for a new trial, Judge Hammond very
clearly stated the effect of the evidence touching the alleged con-
trol of Snowden over hLis associates:

“He was a white man; and wherever two or three negro laborers are gathered
together, and there is a white man engaged with them, he is naturally considered
the ‘boss,’ ‘and just as naturally takes certain control and direction of things.
But I take it that nothing is to be implied from this condition as extending his
authority to ‘direct any other employé in the performance of any duty of such

employé,’ to use the language of the Arkansas statute, We must determine
that authority of which the statute speaks as necessary to make a vice prin-
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cipal as arising from the common master himself,—in this ease the bridge com-
pany,—and we must determine its nature and the limitations upon 1t with ref-
erence to the instructions that have been given by the master or the employment
about which the servant is engaged. I hold that, on all the proof in this case,
no reasonable inference can be drawn that any other authority or direction was
given to Snowden than that of gauging and leveling the posts, and in the doing
of this he was a co-laborer and fellow servant of the other three or five ‘work-
ing together to a common purpose, of same grade,’ neither of the four or six,
as the case may be, being intrusted with any superintendence or‘control over
their fellow employés, thus falling directly within the definition of fellow servant
as given by the second section of the Arkansas statute. It is within the stat-
utory description of a fellow servant contained in the second section of the
statute that this case falls, and not within the first section, according to my judg-
ment. The mere fact that this common carpenier, using the gauge and level,
should in their use have occasion to ‘direct’ that his fellow laborers should
elevate or lower a post or should move it a few inches, more or less, nearer or
further from the line of the track, did not vest him with such ‘authority to
direct’ as was contemplated by the first section of this act, any more than would
be the case if one of the other three were to throw a few spadefuls, more or
less, of earth into-the hole, or to use more or less strokes of the rammer in tamp-
ing the earth around the post, or any other common direction like that. If
Snowden should, in adjusting his gauge or wusing his level, have committed some
error of judgment which was detected by one of the other three co-laborers, and
he should say to Snowden, ‘Put your level here,’ or “Your gauge here,’ he would
be in as much authorlty to give directions about the :common work as Snowden
would; and it is not such natural, incidental, and necessary ‘direction’ and ‘con-
trol’ as must occur whenever two or more Work together to which this statute
refers, but that kind of master-like command which involved the element of
superior will and authority far more than Snowden had in this case.”

.Snowden testified that he was not a “boss,” and was given no
authority to command or control his associates. To him was in-
trusted the use of the level and the gauge, for the purpose of aid-
ing in the proper alignment and adjustment of the posts which
were being set by the co-operation of all. His directions to deepen
a hole, or to move a post to the right or to the left, or to lower or
to raise it, were more in the nature of the signals which a switch-
tender or brakeman might give to a conductor or engineer to guide
them in the movement of a train, than of commands given in the
exercise of the authority of a superior over an inferior.

In Railway Co. v. Ranney, 37 Ohio St. 665-671, a case decided be-
fore the Ohio statute defining fellow servants, a question arose
which involved the question as to whether an engineer, who gave
signals by whistle to the brakemen to put on and release the brakes,
thereby exercised a control and authority over such brakemen, that,
under the decisions of Ohio, being the test as to whether the rela-
tion of vice principal existed. Judge Mcllvane, a great judge, in
respect to this question said:

“It i3 contended that these signals are In the nature of orders or commands,
which the engineer is authorized to give to brakemen, which they are bound to
obey, and hence the relation as superior and subordinate is created. A majority
of the court do not so understand either the purpose or effect of the rule. These
signals are so named properly, and are intended to notify all concerned of the
thing signified. They are addressed to the conductor as well as brakemen, and
it is the duty of the conductor to see that brakemen perform the duty signified.
This duty is imposed upon the brakemen by force of the rule itself, and not by
virtue of any authority vested in the engineer over the brakemen. The signal

is a mere notice. The rule is the order of the company to the brakeman directly.
Suppose a train is signaled by a station agent, as this train was, to stop for
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orders.. . It thereby became. the duty of the -conductor, as well as of each em-
ployé on the train, to stop for orders; and yet no one can contend that such
station agent, who gives the signal, is the superior and the train crew subordi-
nate employés of the company, within the meaning of ‘the rule under considera-
tion. A variety of signals, under a variety of circumstances, are reqmred to be
given by different employés of the company, to signify that an occasion exists
for the performance of a paltlcular duty; but it would be absurd to hold that,
in each case, the employé glvmg the signal is a superior servant, to whom all
others, to whom information is thus communieated, -are subordmated so that
the company would be responsible to them for any act of negligence of the em-
ployé who gave the signal, whether such negligence was. in giving the signal
or in the performance of othér duties.”

In Railroad Co. v. Camp, 31 U. S. App. 213, 231, 232, 13 C. C. A.
233, and 65 Fed. 952, this court held that a telegraph operator was
not a vice principal under the Ohio fellow servant statute, which is
substantially identical with the Arkansas statute under consudera~
tion. In speaking for the court, Judge Taft said:

“In our opinion, the telegraph operator has neither power nor authority to direct
or control the engineer. He is only the medium through whom orders from the
train dispatcher are communicated to the engineer and the conductor. He gives
notice to the engineer and the conductor. He gives notice to the enginer of cer-
tain faets from which the duty of the engineer arises under the rules of the
company. The conductor is in control of the train, and the engineer and the
brakemen are his subordinates. Suppose that the conductor sends an order to
the engineer by the brakemen; does the brakeman thereby become a person
actually having power or authority to direct or control the engineer? Clearly not.
The duty of the switchman in such a case is mer‘ely to give notice to the engineer
of the condition of affairs upon which the engineer is required to act. And so
the engineer’s duty to act upon the signal from the telegraph operator does not
come from any authority or power to control reposed in the telegraph opemtor
The authority or control is in the train dispatcher, who gives the order, not in
the mere transmitter of it. When ‘there is no order, but the telegraph operator
conveys by signal to the engineer information as to the position of other trains
or the condition of the track ahead, the operator is the mere register of the fact,
a mere notifier, a mere giver of information upon which the engineer, under the
rules of the company, at once knows his duty and acts accordingly.”

The particular duty of Snowden was to use his level and gauge
and announce the result, If the hole was too deep or too shallow,
or the post not plumb, the fact was thereby ascertained, and it be.
came his duty and that of his associates to do what was necessary
to bring it into proper relation by deepening or filling or by other
movement of the post indicated by the level and gange. There was
no sufficient evidence to overcome the presumption that the rela-
tion of fellow servant existed under the construction placed upon
the second section of the Arkansas act by the supreme court of
that state, and the jury were properly instructed, on this ground,
to find for the defendant. If, however, it be conceded that Snow-
den was a vice principal, there was no evidence upon which a jury
could reasonably find that he had been guilty of any negligence.
Waiving the question as to whether, when engaged in co-operation
with Hunter and Dowd in handling this post, he was then in the
exercise of any superintendence or control as such vice principal,
the evidence is that the ground immediately around the top of
the hole into which the post was to be set, and where Snowden and
Dowd in lowering the post were necessarily required to stand, was
slippery. Dowd is the only witness who speaks upon the question

85 F.—25
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as td how. the p0st came ‘to slip“and fali upon’ Hunter, and he says
that -Snowden’ while engaged With him in lowering the  post to
Hunter shpped ‘and thereby lost his Hold upon the post. The slip-
pery eharacter of the place where he stood and the kind of work
he was engaged in account for the accident. He slipped because
his work had to be dome on 'a slippery place, and he lost his hold
on the heavy post because of this:slip. The declaration.charges that
Snowden “neghgently, ‘carelessly, and wantonly released his hold
upon - said - post, thereby causing it to be prec1p1ta'ted with great
force” agamst the plamtlff ete. Now, there is no evidence to sup-
port this dverment, for it is thus shown that he slipped from the
slippéery character of the'ground on which he was obliged to stand
while lowering the post. ~That his slipping was due to any careless-
ness in placing his feet,"or in h_oldlng the post, is not shown. The
absence of due care i8 not to be inferred from these facts. The
burden: of proof was upon the plaintiff to establish the want of
due care, and this burden wag ot shifted by evidence that Snow-
den shpped and thereby lost his hold; the slipping being explained
by the evidence as to the character of the ground on which he was
standmg and of the work he was engaged in. “Negligence is the
omission to do something which a reasonable man, guided by those
considerations which ordinarily regulate the conduct of human af-
fairs, would do, or doing semething which a prudent and reasonable
man would not do.” Blyth v. Waterworks Co., 11 Exch. 784. There
is no evidence that all the precautlons necessary to the seeming
exigencies of the situation were not observed to avoid hurt to oth-
ers. The injury was clearly accidental. Brown v. Kendall, 6 Cush.
295; Harvéy v. Dunlop, Lalor, Supp. 193; The Nxtro—(}lycemne Case,
15 Wall 524. The suggestion that the sendmg of Taylor away and
the doing of his work by Snowden, a smaller and weaker man, was
the cause of the accident, does not meet the case. That the shp was
due to any want of strength is not shown ‘by dny fact in the case,
and, if it were, the suggested cause is too remote. - Sending Taylor
away was not the proximate cause of the injury, but the slipping of
Snowden, due to the slippery character of the ground, an accident
which mwht ag§ well have happened to Taylor as another. Hoag v.
Railroad Co. . 8 Pa. St. 293.

The question as to whether the defendant, as a forelgn corpora-
tion, having an agency and doing business within the state, was
nevertheless “absent from” “or otit of the state,” when this action
accrued under section 3458, Code Mill. & V. Tenn., so as to déprive
it of the benefit of the Tennessee ‘statute of hmltatmns was involved,
and has been ably argued. The question hag not been determined
by the supreme court of Tennessee, and we have not found it nec-
essary to decide it here, inasmuch as the Judgment must be affirmed
upon the grounds already considered.
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SPRINGFIELD SAFE-DEPOSIT & TRUST CO. v. CITY OF ATTICA.
(Circuit Court.of Appeals, Eighth Circuit. February 7, 1898.)
' No. 927. '

. ASSIGNMENT OF ERRORS—PRAYER FOR REVERSAL.

A‘prayer in a petition for a writ of error that the wrlt may issue “for the
correction of errors so complained of” is, in substance, a prayer “for reversal
within'the requiretnents of Rev. St. § 997

AGREED STATEMENT OF FAcTs—MOTION FOR JUDGMENT—EXCEPTION.

In order to question the correctness of a judgment rendered for defendant
on an agreed statement of facts, it is not necessary that plaintiff should have
made a formal motion for ju‘dgment on the statement, and then saved an ex-
cep(tiiondm its denial. It is sufficient that he excepts to the judgment when
rendered.

. Issuk oF City BoNDps—DEFECTS NoT CURED BY RECITALS OR CERTIFICATE.

‘Where waterworks bonds are issued by a city in excess of the statutory
limit, and without giving the notice of an election authorizing the same for the
length of time required by the statute, sueh defects are not cured by recitals
in the bonds, nor by a certlﬁcate of the stte auditor that they have been regu-
larly and legally issued. ‘

SpeciaL CoraTivE Laws—LreArL1zing INvarip Crty BoxDs.

A special curative statute, legalizing bonds of a particular munlcxpallty,
which are invalid only because of a defective or irregular exercise of the
power conferred on the municipality to issue them, is not within the inhibition
of Const. Kan. art. 2, § 17, that no special law shall be passed where a general
law can be made appllcable nor of article 12, § 1, that the legxsldtme shall
pass ‘no special laws conferring corporate powers.
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In Error to the Cll'Clllt Court of the United States for the District
of Kansas.

This action is based on the coupons of certain negotiable bonds, which were ex-
ecuted on January 1, 1889, by the city of Attica, a city of the thxrd class, situated
in Harper county, Kan. The case was tried below without the intervention of
a jury, on an agreed statement of facts, from which agreed statement the follow-
ing facts appear, which are all that we deem material, in view of the questions
that are presented by the record:

On November 20, 1888, certain citizens of the city of Attica petltioned the
mayor-and city councﬂ of said city to call an election for the purpose of voting
bonds to establish and maintain a system of waterworks in said city. On No-
vember 21, 1888, at a called special meeting of the council, the mayor of the city
being in the'chair, a motion was carried- by a unanimous vote of the council,
authorizing the mayor to call a special election to enable the qualified voters of
the municipality to vote on a proposition to issue bonds 'in the sum of $20,000,
bearing intcrest at the rate of 7 per cent. per annum, the proceeds of which were
to be used for the comsiruction of waterworks 1n ‘and for said municipality.
The majyor issued such proclamation, the same being dated November 22, 1888,
appointing an ‘election to be held on December 15, 1888 but this proc]amation for
some reason, was not published in a newspaper, as reqmred by law, until Novéeni-
ber 30; 1888 On December 5, 1888, an ordinance was passed by the’ city
council fixing the date of the electlon on December 15, 1888, as specified in
the mayor’s proclamation, and- appointing a place Withln the ecity where the
same should be held. At the time and place appointed an election was:held.
The vote was canvassed by the council, acting as a, canvassing board, and,the
propositioni to issue bonds was carried, there belng no votes cast- 111 6ppo-
sition to the measure. On January 1, 1889 the mayor and clerk of the city
of Attica executed: bonds to the- amount of $20,000, having semiannual ‘¢ou-
pons attaclied for the sum of $35 each, the rate of Interest being 7 per; cent.
per annum. It seems that some guestions arose touching the Iegahty of the pro-
ceedings; by ‘which the bonds had:been' suthorized, and on Febluary 27, 1889,

the legIsIature of the state of Kansas passed the following act: i



