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Even if section 11 should be construed as granting an exemption
from taxation, and therefore void, the contract is not necessarily and
thereby void, and for water actually furnished by the City Water Com-
pany, under section 11, a recovery may be had on a quantum valebant.
The judgment of the circuit court is reversed, and the case remanded,
with instructions to overrule the general demurrer and special excep-
tions to the plaintiff’s petition, and thereafter proceed according
to law and in conformity with the views herein expressed.

MISSOURI, K. & T. RY. CO. v. TURLEY.
(Circult Court of Appeals, Eighth Circuit. January 3, 1898.)
No. 886.

CARRIERS—DEFECTIVE PLATFORM—CONTRIBUTORY NEGLIGENCE.

At an unimportant way station, where defendant had no depot, and sold
no tickets, it maintained a platform for the sole purpose of ingress and
egress to and from the cars. It was about 8 feet wide and 80 yards in
length. The track was on the east side, where the platform was about 4 feet
high, and not protected by railing, and no lights were maintained. Plain-
tiff, a stranger in the neighborhood, and unfamiliar with the platform, came
to the station on a dark night, to take passage on a train. She went upon
the platform from the west side, and, supposing it was the same height
on the east side, and intending to sit down upon the edge of it, she stepped off
in the darkness, and was injured., Held, that she was guilty of contributory
negligence,

In Error to the United States Court of Appeals in the Indian Terri-
tory.

Clifford L. Jackson, for plaintiff in error.
R. Sarlls, for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.

PHILIPS, District Judge. This is an action to recover damages for
personal injuries, and arises on the following state of facts: At South
McAlester, in the Indian Territory, the defendant railway company,
plaintiff in error, maintained a platform for the use of passengers. The
village then was small, and the travel at that point so little that it did
not, in the judgment of the company, justify the erection of a depot
building, or the keeping of a station agent. No tickets were sold, and
through trains did not even stop there. The railroad track at this plat-
form ran north and south. No railing was placed around the platform,
and no lights were maintained there by the company. The plaintiff,
accompanied by her sister, came to this platform on the night of Janu-
ary 30, 1892, to take passage on the south-bound train, due at 12 o’clock.
The following are the specific allegations of the petition descriptive of
the accident:

“That it was misting rain, and very dark, and, not being acquainted with said
platform and surroundings, and not knowing its manner of construction, heing
a stranger in said town, and not being able to see the ground from the edge
of the platform, and believing the platform to be the same elevation from the
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ground on. the east side a8, it was on the west side, where she approached. the
same, she stepped off of the edst side of the platform with. the intention’ of sit-
ting down on the edge of the same, and fell, and was seriously injured. ¥ *
That said platform is about eight feet Wlde nearly level with the track on the
west . side,. and about four feet high on the east side, where the plaintiff fell
off the same, and extended at.the time of said injury from the crossing of the
Choctaw - Railway to within about fifty feet of the street or road crossing in
said town, a distance of about eighty yards, and was very high from the ground
on the novth end. That there were no steps to said platform. That the only
practically accessible way of getting upon the same was to approach it from the
west side. * * * That there was no railing on said platform, nor light at
or about said platform or station, nor watchman or other person to guide or give
warning, nor any provision whatever for her guldance and safety, or to enable
her to see or know the danger and prevent her injury.”

On this petition plaintiff recovered judgment in the trial court, which
judgment was affirmed, after a remittitur, by the court of appeals in
the Indian Territory, from which judgment the railway company has
sued out a writ of error to this court. 37 8. W. 52.

No_cause of action is predicable of such state.of facts, for the obvi-
ous reason that it discloses the most palpable contributory negligence
on the part of plaintiff. The substantive effect of the statement is
that a stranger, unfamiliar with the surroundings of the platform, with-
out lights or a guide, knowing it was not gualded by railing, when it
was “misting rain, and very dark,” purposely went to the edge of the
platform, unfamiliar to her, to sit down on its edge; and without in-
quiry, or any precautionary examination, stepped off in the darkness
of the night, on the bare assumiption that the ground was, as where she
entered upon the platform, level with the platform. To permit a re-
covery on such facts would be to annihilate the established doctrine of
contributory negligence. As said by Mr. Justice Field in Little .
Hackett, 116 U, 8, 371, 6 Sup. Ct. 391:

“That one cannot recover damages for an injury to the commission of which
he has directly contributed, is a rule of established law, and a4 principle of com-
mon ' justiéé, ~ And it matters. not whether that contribufion:cohsists in his par-
ticipation in the direct cause of the injury, or in his omission of duties, Which,
it performed would have prevented it. If his fault, whether by omission or

commission, has been the prox1mate cause of the mjury, he is without remedy
against one also in the wrong.”

While the ground of recovery can be no other nor broader than that
alleged in the petition, the plaintiff’s testimony does not cure the fatal
infirmity of thig petition. While waiting for the arrival of the train,
her sister, who had with her two children, sat down on the edge of the
platform, takmg one of the smaller chlldren in her lap. The plamtlff’
testimony, ifi this connection, in chief, was as follows:

“Went right over to the platform, and sister and two children went over, and
1 did not notice her, and she sat down, and I thought she had stepped off and
sat back, and I thought I was going to step on the ground and set back, and I
was posit»iv‘e‘ I seen the ground and was going to step on it, and when I stepped
I went down ahout four feet.”

On cross-examination she stated:

“We went to the platform, sister and I and two children. My sister sat down
on the platform, and shoved her feet off, and took her boy.In her arms, and the
little girl asked if I would not sit down and take her. She was cold. The train
was late, and I turned around, and saw sister setting there, and I thought she
bad stepped oft and set down, and I looked and thought I could see that I could



MISSOURI, K. & T: RY. CO. V. TURLEY. 37t

step. off the side and set back on the platform. Looked down, and thought I
could step down and set back; and when I stepped down I just went on.”

Considering the entire statement, it is made manifest that the plain-
tiff was not induced to take the step she did into darkness, following
the example of her sister, as she evidently sought to have the Jury
believe, because in the same connection, she described the manner in
which her sister reached a sitting posture on the edge of the platform,
“My sister sat down on the edge of the platform, and shoved her feet

off.” 'Why should her sister shove her feet off of the platform after sit-
ting down, if it was level with the ground? The very method adopted
by her sister was unmistakable admonition to a sane person—First,
that the locality of the ground was not level with the platform; and,
second, that by shoving her feet off they must have descended below.
This‘should, in' addition to the darkness of the night, and the unfa-
miliarity with the situation, have excited especial attention and precau-
tion. But in a misting rain, and very dark, with no other precaution
than a look of the eye, and without imitating the action of her sister,
she stepped off into air. This was so reckless as to.admit of no two
opinions among reasonable men as to its negligent character. The
platform, manifest to any person, was built for the sole purpose of in-
gress to and egress from the cars.. Its edge was not desigzed for a
place for passengers to go in the nighttime and sit upon. The plain-
tiff was not invited by anything naturally or incidentally connected
with the use of the platform to so undertake to sit down on its edge.
The accident was in no degree probably incident to the taking of pas-
sage on defendant’s train. Such use of the edge of the platform, on a
very dark night, was so disconnected and remote from the purpose of its
construction as to preclude any possible admissible relation between
the imputed neglect of the defendant to barricade the sides of or to light
the platform, and an accident resultmg as this did.

No parallel to this action is found in any recognized authorities. The
case of Railway Co. V. Nelswanger (Kan. Sup.) 21 Pac. 582, principally
relied upon by the eourt below, is not entirely this case, in that the
plaintiff there did not purpesely undertake to sit down on the edge of
the platform, knowing that it was not protected, but undertook, under
imperative necessity, to pass from the platform to seek permissible con-
cealment, under circumstances that did not admit of deliberate move-
ment. The exoneration from contributory negligence in that case was
extreme, and ought not to be extended, lest its application should lead
to a practical establishment of the doctrine that a railroad company is
to be treated as an absolute insurer of the safety. of passengers waiting
about its platform, however eccentric and thoughtless in their strolling
movements. We prefer the better sustained rule recognized in Forsyth
v. Railtoad Co., 103 Mass. 570; Reed v. Railroad Co., 84 Va. 231, 4 8. E.
587; Bennett v Railway Co., 57 Conn. 422, 18 Atl 668; Rallway Co.
. Hodges (Tex. Civ."App.) 2 8. W. 563; Chewning v. Railway Co.
(Ala)) 14 South. 204. These cases support the rule that, although a
railway company may be guilty of some negligence in not providing
sufficient lights or railings about its platform, yet when these deficien-
cies are known, or are ‘obvious to the passenger, and notwithstanding
he sees fit “voluntarily, without invitation from the company, and for
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his mere convenience, to undertake to pass over the edge of the platform,
without knowledge of its elevation, the law will not excuse his negli-
gence in taking no other precaution than a casual look when the night is
so-dark as to deceive the eye in appearances. The passenger ought
not to cast the consequences resulting immediately from his own reckless
impulse upon the railway company for not fencing or patrolling its plat-
form, or flooding the ground around it with artificial lights..

. As no cause of action is stated in the petition or established by the
evidence, the instruction asked by the defendant at the close of the evi-
dence, directing a verdict for defendant, should have been given. It is
not necessary, therefore, to discuss other alleged errors in this record.
The judgment herein of the court of appeals in the Indian Territory, as
also that of the trial court, is reversed, and the cause is remanded to
the United States court for the Northern district in the Indian Territory
for further proceedings in conformity with this opinion.

JAEDICKE et al, v. UNITED STATES.
(Circuit Court of Appeals, Eighth Circuit, February 14, 1898.)
No 937, .

1 Aécorm'rs AND COMPENSATION OF Pos'rmsmns—Amnomrv oF POSTMASTER

ENERAL,

Act June 17, 1878, authorizing the postmaster general In his discre-
tion, when satisfied that a postmaster has made a false return of business,
to withhold commissions on such returns, *and to allow any compensation
that under the circumstances he may deem reasonable,” applies only to post-
masters whose accounts are pending and unsettled, and gives the postmaster
general no authority to make an order reducing the compensation of a post-
master after his accounts have been settled and aliowed, and long after his
term of service has expired.

2. SAME—POSTMASTER’S BOND.

The legal effect of a postmaster’s bond is that he and his sureties will pay
the actual loss which the government may sustain by any failure to discharge
his dutles faithfully; and, in an action thereon, an order made by the
postmaster general for withholding commissions and fixing compensation,
under Act June 17, 1878, is but prima facie evidence of the amount of the
government’s loss, which, nevertheless, is open to investigation and proof.

In Error to the District Court of the United States for the District
of Kansaa.

This was an action by the United States against August Jaedicke and
others, sureties on his official bond as a postmaster, to recover money al-
leged to be due, There was a verdict and judgment for the plaintiff,
and the defendants brought error.

David Overmyer (Eugene Hagan, on the brief), for plaintiffs in error.

I. E. Lambert, for the United States. ,

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.

SANBORN Circuit J udge. August Jaedicke, one of the plamtlffs
in error, was 'the postmaster of the United States at Hanover, in the
state of Kansas, from May 21, 1889, until April 11, 1892, when he re-



