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From these circumstances, we have no doubt as to the fact that the
parties intended to form a Kentucky corporation. In Liverpool G. W.
Steam Co. v. Phenix Ins. Co., 129 U. 8. 397, 460, 9 Sup. Ct. 469, the
issue was whether a stipulation in a contract of affreightment that a
carrier should not be liable for the negligence of his servants was
void. According to the law of this country, as declared by the su-
preme court, such a stipulation was invalid. According to the law of
England, where one of the parties lived, and where the goods were to
be delivered under the contract, it was valid. Tt was urged upon
the court that it should infer that the stipulation was entered into by
the parties, intending to be governed by the law of England, because
by that law it would be valid; but the supreme court held that the
circumstances that the shipper was an American, and was not pre-
sumed to know the law of England, and that the contract was made
in New York, prevented such an inference. Here we think the cir-
cumstances point too strongly to the intention to form a Kentucky cor-
poration to allow us to make any other inference.
The judgment of the circuit court is affirmed.

METROPOLITAN RUBBER CO. v. OHRNDORF et al.
(Circuit Court of Appeals, Eighth Circuit. February 14, 1898.)
No. 943.

GUARANTY—REVOOCATION—QUESTION OF FACT

Plaintiff held a written guaranty, signed by defendants, covering pur-
chases made on credit by a customer. It was agreed between plaintiff and
the president and general manager of the debtor company that the existing
account should be closed by notes indorsed by defendants, and that the guar-
anty should be surrendered. Notes were given, but were not indorsed, and
the guaranty was held by plaintift as collateral thereto, Held, that whether
it was revoked so far as related to future purchases was a question of fact
depending on the understanding of the parties, and was for the jury.

In Error to the Circuit Court of the United States for the Eastern
District of Missouri,

This is a suit by the Metropolitan Rubber Company, the plaintiff in
error, hereafter termed the “Rubber Company,” against Charles W.
Obrndorf and James Ruane, the defendants in error, on the following
written guaranty:-

“We, the undersigned, C. C. Peters, Charles W. Ohrndorf, and James Ruane,
of St. Louis, Missour, in consideration of the granting of CI‘edlt by the Metro-
politan Rubher Company * * * {5 Peters Rubber & Supply Company, a cor-
poration duly organized under the laws of Missouri, and in further consideration
of one dollar in hand to each of us duly paid, the receipt whereof is hereby ac-
knowledged, do hereby Jointly and severally guaranty the payment by said
_Peters Rubber & Supply Company to said Metropolitan Rubber Company, on
the day that it becomes due, of each and every amount due to sald Metropolitan
Rubber Company for goods sold said Pcters Rubber & Supply Company, and, if
said amounts are not so paid when due, we will ourselves at once pay the same,
Should the sald Metropolitan Rubber Company exiend the time of payment of
any amount due as above from said Peters Rubber & Supply Company, or should
said Metropolitan Rubber Company take a promissory note from saig Peters.
Rubber & Supply Company for any amount due or to become due, that guaranty
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shall hold for said extensions or for said notes: provided, however, that said
guarantors shall not be held liable under the provisions of this instrument for an
amount greater than ten (10) thousand dollars,

“In witness whereof, etc. * * *”

In its complaint the plaintiff alleged, in substance, that on the faith
of said guaranty it had sold and delivered to the Peters Rubber &
Supply Company, hereafter termed the “Supply Company,” goods of
the value of $14,867.81; that a large sum, exceeding $10,000, was due
to it on account of such sales, wherefore it demanded a judgment
against the guarantors in the sum of $10,000. The defendants an-
swered, pleading several defenses; among others that in May, 1895, the
guaranty had been revoked by the guarantors; that at the date of
such revocation in May, 1895, the amount then due to the Rubber Com-
pany from the Supply Company had been ascertained; that notes had
been executed for the amount of the indebtedness at that time; that
said notes had been subsequently paid, save the sum of $957.12; and
that, with the exception of said unpaid balance due on said notes, all the
goods for which the plaintiff sought to hold the guarantors liable un-
der their guaranty had been sold to the Supplv Company subsequent to
the revocation of the guaranty.” To establish the revocation of the
guaranty, the defendants offered the following correspondence between
the parties, both by mail and telegram:

“8t. Louis, Mo., May 11th, 1895.

“Metropolitan Rubber Company, Foot of Grand St. and East River, New York
City, N. Y.—Gentlemen: We are in receipt of your statement and letter asking
us to remit you $800, which is due on your account. In reply will say that we
figure that your entire account, which is some $5,500 or $3,600, averages due
the 15th of May. When your Mr. Dowse was here, we took the matter up
with him, and showed him that the goods were all in the house except $500
or $600. Owing to the fact that we received these goods too late for our spring
business, we were compelled to turn down the orders, or go out and buy the
stuff in town to fill them. Our directors talked the matter over, as I have stated
above, with your Mr. Dowse, and. he agreed that on the 15th of this month
we send you $1,000 in cash, and negotiable noteg for the balance, falling due in
30, 60, and 90 days. If that is satisfactory, please advise me by return mail,
as I should like to have the matter straightened up before I come East, whick
I am trying to do next week. Our directors also told Mr. Dowse that, as our
business had reached that point that they felt we should be able to buy goods
on negotiable paper from this on, we should like to recall the guaranty that we
have placed with you after this account is settled. Hoping that this is satisfac-
tory to you, and wishing to hear from you by return mail, we remain,

“Yours, truly, Peters Rubber & Supply Company.
Chas. C. Peters, President.”

“New York, May 13th, 1895.
“Peters Rubber & Supply Company, St. Louls, Mo.—Gentlemen: Yours May
11th at hand. Contents noted. In reply would state, if you will send us a
check for $1,000, and notes payable to the order of your company, indorsed
by the company, also individually by each one of your directors for 30, 60, and
90 days, divided in equal amounts, with interest added in settlement of our
aceount, it will be satisfactory to us. After the notes are paid, we will return
to you the guaranty which was given us when the goods were purchased.
“Yours, truly, Metropolitan Rubber Company,
“Per C. A. Place.”
“8t. Louis, Mo., May 15th, 1895.
“Metropolitan Rubber Company, Foot of Grand St. and East River, New York
City-—Gentlemen: We are in receipt of yours of May 13th, and note contents
very carefully. We shall have the notes made up and forwarded with our check
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for $1,000, which we hope will be satisfactory to you. In order to give the in-
dividual indorsemenbs of our directors, I would have to send notes away, as two
of our directors are out of the city, and, I am afraid, will not return before I
leave for the East, We had dec¢ided to give you negotmble paper, and let the
guaranty that you have stand until the last note is paid, which we think is about
the same. If this is satisfactory to you, please advise me immediately, and,
if it is not, I shall have to send the notes to them for indorsement. Am more
than anxious to get away and be in New York next Tuesday or Wednesday, if
possible. By complying with above request, you will confer a great favor upon,
“Yours, truly, Peters Rubber & Supply Company,
5 ) “Chas. C. Peters, Prest.”

“St. Louis, Mo., May 22, 1895.
“To Metropolitan Rubber Company, Foot Grand St.: Am waiting answer let-

ter fifteenth before leaving. When can I expeet it? Answer.
“Peters Rubber & Supply Company ”

“May 22d,‘ 1895.
“Peters Rubber & Supply Company: Settlement as per letter will be satis-

factory. Metropolitan Rubber Company.”

“New York, May 23, 1895.
“Peters Rubber & Supply Company, St. Louis, Mo.—Gentlemen: Your tele-
gram of 224 inst., reading: ‘Am waiting answer letter fifteenth before leaving.
‘When can X expect to receivé it?—at hand. In reply would state we have read
your letter of May 15th very carefully, and come to the same conclusion now that
we did at the time the same was received,—that it was.your intention to leave
for New York before we could answer the same; consequently did not reply.
You stated in your letter that the best you could [possibly] do would be to give
us check for $1,000, and the notes without Indorsement, as your directors were
away. . We replied to your telegram as follows: ‘Settlement as per letter wxll

be latisfacton, —which we presume you duly received.
“Yours, truly, ‘ Metropolitan Rubber Company,
‘ “Per O. A, Place.”
“St. Louis, Mo., May 23rd, 1895.

“Metropolitan Rubber Company, New York—Gentlemen: In writing you on
May 15th, I asked an immediate reply to my letter, and, not having received
same by the 22d, I concluded to wire you, and presume from your answer that
you want the notes indorsed. I have made the notes, and sent them away for
indorsement, and expect to forward same fo you by Saturday. As these notes
will be personally indorsed, we will ask you to return our agreement, as one cov-
ers the other. The writer will be in your city in a few days. Hoping the same
is satisfactory to you, we remain,

“Yours, truly, . Peters Rubber & Supply Company.”

At the date of this correspondence Charles C. Peters was president
of the Supply Company; one of the defendants (Charles' W. Ohrndorf)
was its treasurer, and ‘the other defendant (James Ruane) was a di-
rector. On or about June 5, 1895, Peters, the president of the Supply
Company, was in New York and whlle there he appears to have exe-
cuted, in the name of his company, four notes for the sum:of about
81, 000 each, payable in one, two, three, and four months, respectively,
and to have also executed a sight draft for $1,209.01 in settlement of
the account of the Rubber Company against the Supply Company,
whizh then amounted to.$5,744.03. ’lhese notes do not appear to
have been indorsed by the defendants, or anv one else, and on the.de-
livery of the same to the Rubber bomp‘my the guaranty sued upon was
not surrendered, but was retained in its possession. Subsequent to
this transactlon, and in the months of June and July, 1895, further
sales of goods were made by the Rubber Company to the Supply Com-
pany, as the plaintiff contended, on the faith of the guaranty. The
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notes executed on June 5, 1895, were paid prior to the institution of
this suit, with the eXceptlon of the sum of $957 12, which remained due
on the last note.

The trial court directed a verdict for the plaintiff company for the
balance due on the notes, to wit, $957.12, and interest, holding, as mat-
ter of law, that the defendants were not responsible on the guaranty
for the goods sold by the plaintiff to the Supply Company, subsequent
to the settlement of June 5, 1895. To reverse the judgment founded
on such instruction, the plaintiff below has sued out a writ of error.

‘Wm. H. Clopton and J. H. ’l‘rembley, for plaintiff in error.
J. Hugo Grimm, for defendants in error.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The sole question presented by this record which requires considera-
tion is whether the evidence preduced on the trial of the case conclu-
sively showed that the guaranty sued upon was canceled by the guar-
antors, ag to future purchases, on June 5, 1895, and from that time
forward was held by the plaintiff below s1mp1y as security for the pay-
ment of the four notes and the sight draft which were on that day exe-
cuted in its favor by the Supp]y Company to settle the indebtedness
which it then owed? 8o the trial court appears to have held, and its
ruling to that effect is the only point which is challenged by the assign-
ment of errors.

It may be conceded that prior to June 5, 1895, a proposition had been
made by the plaintiff company, and had been accepted by the Supply
Company, which contemplated the cancellation and surrender of the
guaranty. This proposition, as at first made and accepted, required
the Supply Company to pay $1,000 in cash, and to execute three notes
in equal amounts at 30, 60, and 90 days, which were to be indorsed by
the board of directors of the supply company individually, in settle-
ment of the then existing indebtedness of the Supply Company, amount-
ing to about $5,744. A modification of this proposition seems to have
been subsequently proposed and assented to, by virtue of which the
indorsement of the notes by the directors was waived, but the guaranty
was to remain in force as a security for their payment. This arrange-
ment, however, was wholly execuntory, at least until June 5, 1895, and
even then it does not seem to have been carried out according to its
terms. Four notes were executed by the Supply Company at 1, 2, 3,
and 4 months, in lieu of three notes at 30, 60, and 90 days, and a sight
draft was drawn for the balance of the indebtedness, instead of paying
the same in cash.. Moreover, the agreement in question, which con-
templated a surrender of the guaranty after the notes given in settle-
ment of the accrued indebtedness had been paid, was negotiated by
Charles C. Peters, as president of the Supply Company, and there is no
evidence in this record tending to show that he was acting in that
behalf by direction of the guarantors, to secure their release from fur-
ther liability, or that they were even aware of what was being done in
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their interest.. If the guarantors were aware of what had been done
in their behalf prior to Peters’ departure for New York, and if they
supposed that he went there to consummate a settlement with the
plaintiff company, which would relieve them from responsibility for
future purchases, the evidence contained in this record faily to disclose
such facts, Neither is there any testimony that the guarantors ever
notified the plaintiff company that they desired to be released from
the guaranty, or that they would not be responsible on the same for
further sales. = There was evidence, however, which established the
following facts, namely: That when Peters went to New York, in
June, 1895, and executed the notes heretofore mentioned in settlement
of the old account, he endeavored to make further purchases from the
plaintiff company; that the plaintiff declined to make sales to the Sup-
ply Company on its own credit, and that, after endeavoring to obtain
goods elsewhere, Peters finally represented to the plaintiff’s president
that he had communicated with his people in St. Louis, and that they
were willing to let the guaranty stand as security for future purchases,
On the strength of this representation, and without knowledge or no-
tice that the president of the Supply Company was acting without the
consent of the guarantors, further goods were sold and delivered to the
Supply Company during the months of June and July, 1895. It does
not appear that when such goods were received the guarantors dis-
claimed individual liability for the indebtedness so contracted. Testi-
mony was also introduced to the following effect: That ag late as the
middle of July, 1895, Peters, at the office of the Supply Company in the
city of St. Louis, and in the presence of Ruane, one of the guarantors,
made application to the secretary of the plaintiff company to purchase
additional goods for the Supply Company on credit, and was then in-
formed in Ruane’s presence that such additional goods could only be
obtained on the credit of the existing guaranty. To this statement the
defendant Ruane appears to have paid no attention and to have made
no reply. It was also shown that Peters, Ruane, and Ohrndorf were
the sole members of the board of directors of the Supply Company, and
that Peters acted as general manager of the company’s business.

In view of the foregoing facts we are constrained to hold that the
court erred in directing a verdict in favor of the plaintiff for the sum
of $957.12, and in holding as matter of law that there could be no
recovery in excess of that sum and the accrued interest thereon. The
guaranty in suit being unlimited as to time, the delivery of the four
notes and the sight draft in settlement of the indebtedness which had
occurred prior to June 5, 1895, did not discharge the guarantors from
liability for further purchases made by the Supply Company on the
credit of the guaranty, unless the notes and draft were delivered and
accepted in pursuance of an understanding by both parties that the
delivery of the notes and draft should have that effect; and whether
such was the understanding and intent of the parties when the notes
and sight draft were delivered, was properly a question for the jury.
The burden rested upon the defendants to show that they had been
released from liability on their guaranty for all goods bought by the
Supply Company after June 5, 1895, and it cannot be said that at the
conclusion of the trial that fact was so well established that the jury



HARRIMAN V. PULLMAN PALACE-CAR CO. 353

could not reasonably have found to the contrary. The notes as ex-
ecuted and delivered; were not drawn in accordance with the terms
of the agreement that is disclosed by the correspondence, while there
was no direct evidence that the plaintiff company consented to a
modification of the terms of that agreement at the time they were
delivered. We think, therefore, that it was the province of the jury
to infer and find, from all the circumstances attending the transaction,
whether the notes and draft were in fact accepted by the plaintiff
company with the understanding that the guaranty should be thereafter
retained only as a security for their payment, and not as a security for
future purchases. :

But, even if we are mistaken in this view of the case, and if the
trial court was right in holding, as matter of law, that the plaintiff
accepted the notes and drafts in question under the terms of the
agreement evidenced by the correspondence, and that it thereby ac-
knowledged that that agreement had been fully executed, yet it is
nevertheless true, we think, that there was some evidence before the
jury which tended to show that the defendants, subsequent to June
5, 1895, consented to the further use of the guaranty as security for
future purchases. As has been stated heretofore, one witness for
the plaintiff testified without objection that in June, 1895, Charles C.
Peters, the president of the Supply Company, represented to the plain-
tiff company that the guarantors had consented to let the guaranty
stand as security for future purchases, and that all goods thereafter
sold to the Supply Company were sold on the credit of the guaranty.
Neither of the defendants testified that they did not give such consent
to the use of the guaranty as a means of obtaining credit, subsequent
to June 5, 1895; and, even if they had done so, the issue concerning
such consent should have been submitted to the jury under proper in-
struction. It results from these views that the judgment below must
be reversed, and the cause remanded for a new trial. It is so ordered.

———mm

HARRIMAN v, PULLMAN PALACE-CAR CO.}
(Cireunit Court of Appeals, Eighth Circuit. February 7, 1898)
L No. 875.

1 AoTION FOR NEGLIGENCE OF SERVANT—EVIDENCE OF REPUTATION AND GEN-
ERAL CoNDUCT.

In an action for Injury caused by the careless act of a servant, where in-
competence is not charged, evidence that' the servant is a person of good
repute, or that he had always theretofore displayed the requisite skill and care,
{8 not competent. :

% GENERAL CONDUCT OF SERVANT—CHALLENGE BY PLAINTIFF.

Testimony of a single witness for plaintiff that, shortly before the accident,
she had noticed the servant doing his work, and that he did not seem to be
in a pleasant state of mind, but worked quick, and “Jerked himself about like
a boy who did not like to do his chores,” does not justify the introduction of
evidence of the general conduct of such servant.

In Error to the Circuit Court of the United States for the Western
District of Missouri. ,

1 Rehearing pending,
85 F.—23



