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SALINA STOCK CO. et al. v. UNITED STATES.
(Clrcuit Court of Appeals, Eighth Circuit. February 21, 1898.)
No. 961,

1. PuBLic LANDS—DESERT LAND AcT—CORPORATIONS.
The desert land act of March 3, 1877, which authorizes “any citizen of the
United States, or any person of requisite age,” etc.,, to make an entry of
desert lands, does not include corporations.

2. SAME—ACQUISITION FOR CORPORATION.

An entry of desert land under the act of March 8, 1877, was made at the
expense of an association (subsequently incorporated), in the name of persons
living at a great distance from it, who paid none of the purchase money.
After the ditches were dug these persons were taken, solely at the corpora-
tion’s expense, to view the land, for the purpose of enabling them to make
final proofs. After the title was perfected, they conveyed it to the corpora-
tion. Held, that the entry was fraudulent, and the patent should be canceled.

Appeal from the Circuit Court of the United States for the District
of Utah.

Robert Harkness (C. W. Bennett, A. Howat, and W. M. Bradley,
on the brief), for appellants.
"~ John W. Judd, U. S. Dist. Atty.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
Distriet Judge.

PHILIPS, District Judge. This is a suit to vacate two patents to
lands, granted, respectively, to the defendants Edward A. Franks and
Nellie Franks., The lands in question were entered by them under
what is-known as the “Desert Land Act.” 19 Stat. 377. The con-
troversy grows out of a state of facts germane in their general fea-
tures to those in cases numbered 960 and 962, entitled U. 8. v. Mackin-
tosh and U. 8. v. Chambers (decided at this term). 85 Fed. 333. The
circuit court rendered a decree as prayed for in the bill, to reverse which
the defendant the Salina Stock Company prosecutes thls appeal.

The material differences between this and the cases supra will be
noted in this opinion. The defendants Edward A. Franks and Nellie
Franks, at the time of filing their application on the 7Tth day of July,
1886, and up to the time of the issue of the patents to them, were
husband and wife. The bill of complaint was lodged against the said
Franks and the Salina Stock Company. It sets out the facts leading
up to the issue of the patents practically as set forth in the Mackintosh
and Chambers Cases; but it alleges that what is commonly known as
the “filing fee,” of 25 cents per acre, and the remaining purchase
money on final proofs were paid by the Franks or said company. The
‘bill then charges:

“That each of the sald, defendants [referring to sald Franks], in thelr written
affidavits heretofore described, both testified that they had the sole and entire
interest In their said entries, and in the tracts of land eovered thereby, and in the
right to the: water sufficient to continuously irrigate the same.”

It is then alleged that, after the patents were obtained, the said
Franks made quitclaim deeds to ‘the said company to the lands for a
nominal consideration, and that for years prior thereto, from. the in-
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ception of the entry, the said company had possession, control, use,
and occupation of -the land without -ever paying anything for such use.
This is followed with the allegation:

“That said defendants, Nellie and Edward A. Franks and the Salina Stock
Company, confederated and conspired together to cheat and defraud your orator,
by procuring said patents through fraud and deceit, and that they did procure
the same by fraud and deceit, in that the final proof made by aftfidavits as afore-
said was untrue and false, in this: that said Franks did not own and control
and have a clear right to the use of water sufficlent to irrigate the whole of the
land described in their entries, and for keeping the same permanently irrigated.”

And further negatived the essential statements of fact contained
in said final proofs, concluding with the following averment:

“And that the said defendants [Nellie and Edward A. Franks] did not own the
sole and entire interest in said entry and tract of land covered thereby; but that,
on the contrary, the said entry was made in the interest of and for the benefit of
said defendant the Salina Stock Company.”

The bill finally charges that the statements made in the affidavits
of final proof—
“Were false and known by said parties to be false at the time of making the
same; and that they were made and procured by said defendants Nellie and
Edward A. Franks with the knowledge of and in collusion with the other defend-
ant, the Salina Stock Company, for the fraudulent and wicked purpose, and
with the intent, of imposing upon the register and receiver of the said land office,
and of the officers of your orator, * * * by causing them to believe that the
statements and averments in said affidavits were true; * * * and said of-
ficers, not knowing the true facts in the case, but relying upon the statements
and averments in said affidavits, and believing them to be true, caused patents
to be issued to the said defendants Nellie and Edward A. Franks,”

The statute under which the entries in question were made declares:

“That it shall be lawful for any citizen of the United States, or any person of
requisite age who may be entitled to become a citizen and who has filed his
declaration to become such, and upon payment of twenty-five cents per acre,
to file a declaration under oath with the register and the recelver of the land
district In which any desert land is situated, that he intends to reclaim a tract
of desert land not exceeding one section, by conductlng water upon the same with-
in a period of three years thereafter.”

This language clearly enough excludes an assoc1at10n, hke a corpora-
tion, from making such entry, as by its terms it is limited to citizens
of the United States, or a person of requisite age who may be en-
titled to become a citizen of the United ‘States. This construction
finds confirmation in the further provision that “no persen shall be
permitted to enter more than one tract,” etc. Therefore the regula.
tion of the interior department that the person making the entry shall
state that he is the owner of the entire interest is in consonance with
the spirit of the statute, to prevent aryone not entitled to its benefit
from imposing upon the government.

The substantive effect of the averments of the bill is that the Franks
swore falsely that they were the sole parties in interest in their said
entries, and in the right to the water supply; that they confederated
and conspired at the very inception of the proceedings with the Salina
Stock Company to cheat and defraud the government; and that the
affiants did not own and control the required water supply, and did
not own and control the entire interest in said entries, but, on the
contrary, the said entries were made in the interest and for the benefit
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of said company. The evidence discloses substantially the following
state of facts: The Franks resided in the city of Salt Lake, Utah,
more than 100 miles from this land. They were people of very limited
means. One Samuel H. Gilson, who was connected with this stock
company, and perhaps its vice president, was, prior to the application
filed by the Franks, associated with Edward A. Franks as a partner
in SBal{ Lake City in the detective business. He suggested to Edward
A. Franks the idea of locating this land. He was a frequent visitor
at the home of said Franks, and induced Mrs. Franks to enter into
this scheme. Neither of the Franks had ever seen the lands at the
time of their application, and from that day to the making of the final
proofs they were never on the land. When the time arrived for mak-
ing the final proofs they were taken to the lands by one Ferons, who
was the surveyor for the Salina Stock Company. On arrival at the
lands they met Mr. Ireland, who was one of the promoters of the de-
fendant company, its manager, and later its treasurer. They were
hauled about over the land, and shown some irrigating ditches, into
which some water was turned for exhibition, to enable the Franks,
without much strain of conscience, to swear that they had seen water
running ‘in the ditches. The land was then fenced and in the con-
trol of Ireland, and the ditches, whatever were there, had been made
without the knowledge of the Franks, and without any expense to
them. The evidence does not show that they had ever obtained any
water rights, by grant or otherwise. They were on the land but a
few hours. They were then taken back to Salt Lake City, where they
made the required affidavits for final entry, swearing to everything ae-
cording to the form of the depositions requisite to perfect the entry.
When they left the lands said Ireland gave Edward Franks a letter
to one Chambers, directing Chambers to pay Franks. The sum so
received by Franks amounted to about $215, which covered his and
Mrs. Franks’ expenses in going to and from the land, and presumably
to compensate them for the use of their names and their trouble.
Taking the whole testimony together, there can be no doubt that the
Franks never paid one dollar of the money on the entry of this land.
Afterwards they made to the company quitclaim deeds to the lands,
with a nominal consideration expressed therein.

It is said, however, that these conclusions rest largely upon the de-
position of Edward A. Franks, who, in view of hig affidavit given
in making the final proofs, stultified himself. It is a sufficient answer
to this to say that the defendant company through none of its officers
offered one syllable of testimony in contradiction or explanation. Tt
is also asked, where is the evidence that Mrs. Franks was particeps
criminis in this alleged fraudulent transaction? It is found princi-
pally in the testimony of Edward A. Franks. It consists, in his
statement that said Gilson, the friend of the family, got Mrs. Franks
to make the application; that she never saw the land until she was
taken to it in 1889, just as he was, by the representative of the com-
pany; that he never knew of her paying out any money or receiving
any money on account of this land. 1Imn the language of Judge Story
(The Henry Ewbank, 1 Sumn. 408, Fed. Cas. No. 6,376): “One can-
not wink so hard as not to see.” Blind and deaf, indeed, would be
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the chancellor who was not led to the door of truth by such palpable
facts and persuasive circumstances.

It is further suggested, in behalf of the company, that the bill
alleges a conspiracy between the Salina Stock Company, when in fact
the company was not organized until 1888 as a corporatlon after the
initiative application to enter the land. But there is evidence in the
record that shows that this company in effect existed as a voluntgry as-
seciation prior to the application. It was composed of the same inter-
ested parties who constituted the stockholders and directors of the in-
corporated concern. ~As the same association of parties that inaugu-
rated the scheme carried it into the corporation and received the full
benefit, and the corporation adopted it and reaped the fruits of the
fraud, it was admissible to plead the facts dccording to their legal
eﬁect and to prove them, as was done in thlS case. The decree of
the c1rcu1t court is afﬁrmed

CENTRAL TR[‘ST CO. ()1“ NEW YORK v. OHIO GDNT RY. CO. et al.
(Clrcult Court, N D; Ohio, W, D. February 17, 1898.)

APPEAL—AFFIRMANCE—SUBSEQUENT PROCEEDINGS BELOW—J URISDICTION.

In foreclosure proceedings a railroad receiver was appointed, who took pos-
session of the road, rolling stock, and equipments. At the foreclosure sale
the property was bid in by a committee of bondholders and stockholders. A
master was appointed to lear conﬂxctmg claims to rollmg stock under car
leases, and' the rental value thereof during thie receivership; and, pending a
hearing on exceptions to his report, a portion of the rolling stock was turned
over to an intervening trustee under car leases, by an order which did not at-
tempt to settle the conflicting claims thereto. In its final decree the court
incorporated a provision allowing the filing of additional pleadings to de-
termine ithe ftitle to the rolling stock In question. On appeal the supreme
court held that the title passed to the pirchasers at the foreclosure sale, and
affirmed the decree, including the provision in question. Held, that this was
a decision that the circuit court had authority to thereafter determine, in the
same suit, the title to the rolling stock under supplemental pleading filed m
the same cause.

On motion to dismiss amended and supplemental bill.

Squire, Sanders & Dempsey, for Dan. P. Eels and others.
George Hoadly and James Irvine, for W. A. White and others.
Stevenson Burke and Doyle & Lewis, for Toledo & O. C. Ry. Co.

RICKS, District Judge. This case is now before the court upon
a motion to dismiss the amended and supplemental bill of the Toledo
& Ohio Central Railway Company, and to quash process thereon for
want of jurisdiction. It is only necessary very briefly to state the
controlling facts which are involved in this motion to dismiss:’ On
the Tth of January, 1884, the Central Trust Company of New York
filed a bill against the Ohio Central Railroad Conipany, asking for
the appomtment of a receiver betause of default made by the de-
fendant in the payment of coupons on its first mortgage outstanding
bonds. Under this bill, Mr. John E. Martin was appointed receiver,
and authorizéd ‘to take possession of the railroad,-its' locomotive



