
DEWEY V• WHITNEY. 825
only Itl cases where there was an excessive, as distinguished from a void, assess-
ment. Bank v. Maher, 6 Fed. 417.
In Association v. Topeka, 20 Wall. 663, the court said: "The theory of our

government, 8tate and national, Is opposed to the depoS'lt of unlimited power
anywhere. The executive, the legislative, and the judicial branches of these
governments are all of limited and defined powers."
It was In McCulloch v. Maryland, 4 Wheat. 346, that Chief Justice Marshall
!ald: "That the power to tax Involves the power to destroy."
This destructIve effect of the power to tax was referred to In Association v.

Topeka, supra, the court saying: "A striking Instance of the truth of the
proposition Is seen In the fact that the existing tax of 10 per cent., Imposed by
the United States on the circulation of all other banks than the national banks,
drove out of existence every state bank of circulation within a year or two
after Its passage. This power can as readily be employed against one class of
individuals, and in favor of another, so as to ruin the one class and give unlim-
Ited wealth and prosperity to the other, It there is no implied limitation of the
uses for which the power may be exercised."
And in Vanzant v. Waddell, 2 Yerg. 260, decided 1829, Judge Catron (after·

wards Mr. Justice Catron) said: "That a partial law, tending, directly or in-
directly, to deprive a corporation or an Individual of rights to property, or to
the equal benefits of the general and public laws of the land, Is unconstitutional
and void, we do not doubt. • • • And every partial or private law which
directly proposes to destroy or affect individual rights, or does the same thing
by affording remedies leading to similar consequences, is unconstitutional and
void. Were this otherwise, odious individuals and corporate bodies would be
governed by one rule, and the mass of the community who made the law by
another. The idea of a people, through their representatives, making laws
wtlereby are swept away the life, liberty, and property of one or a few citizens,
by which neither the representatives nor their other constituents are willing to
be bound, is too odious to be tolerated In any government where freedom has a
name." See Scott v. Donald, 165 U. S. 107,17 Sup. Ct. 262.
The better opinion, probably, is that a court of equity can only declare an

assessment megal and void, or excessive, and restrain further actlon by injunc-
tion accordingly, leaving It to the legislature to correct or make a new assessment.
Heine Y. Levee Com'rs, 19 Wall. 655; State Railroad Tax Cases, 92 U. S. 575.

DEWEY T. WHITNEY et a1.
(CIrcuit Court, N. D. New York. February 21, 1898.)

SPECIFIC PERFORMANCE-CONTRACT TO CONVEY.
A. and B., Sisters-In-law, together purchased a parcel of land; A. taking

title to the whole, with the understanding that B. should have an acre and
a third set off to her on .the western side. Each also paid for half of a
strip, 30 feet wide, leading to the highway and lake. A. thereafter con-
tracted to sell to a third party, who knew of B.'s right to the 1% acres, her
entire interest In the property. Disputes subsequently arose, and at length
the purchaser sued both A. and B. for specific performance. Held, that a
decree would be granted; the court first setting off, In its best judgment,
according to the evidence, the part Intended to be reserved to B., and also
giving B. a right of way over complainant's land to the highway.

This was a suit in equity by Melvil Dewey against Maria Whitney
and Elizabeth W. Whitney to compel conveyance of title to certain
parcels of land.
Richard L. Hand, for complainant.
Edward B. Whitney, for defendants.

COXE, District .Judge. In October, 1893, the defendant, Miss
Maria Whitney, held the record title to the premises described ill
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the bill, consisting of a summer cottage and boat house on Mirror
Lake in the town of North Elba, Essex county, N. Y. This property
is divided into six parcels. One of these, known as "Lot No.1,"
was purchased in 1883 for $450, the defendant Maria Whitney paying
$250 and her sister-in-law, the defendant Mrs. Elizabeth W. Whitney,
pa;ring $200, with 'the understanding that she was to have an acre
and a third of said lot set off for her use. Mrs. Whitney also paid
for half of a small strip of land, 30 feet wide, leading from lot No.
1 to the highway and the lake, her share being $15. The title to
the entire property was taken in the name of Miss Whitney, and
after the joint purchase she had entire charge of the property, paying
the taxes, and leasing it when not occupying it herself. It was
known as Miss Whitney's property. Her sister-in-law had never
exercised any dominion over it, and had' been absent for so long a
time that as Miss Whitney says in one of her letters, "I almost forgot
myself that she had any rights there." In the autumn of 1893 Miss
Whitney, for reasons personal to herself, became anxious to sell all
her property at North Elba, and offered it to the complainant. He
having declined to pay the price asked, she urged him to make an
offer. After a careful examination of the premises he made an offer
of $3,500 on Friday, October 6, 1893, which was accepted in writing
the same day. The details were not settled until the 20th, when
the minds of the parties met, and the preliminary payment of $-350
was paid.
We start, then, with the proposition, which is established beyond

the peradventure of a doubt, if, indeed, it is not expressly conceded,
that on the 20th of October, 1893, the defendant, Miss Whitney,
agreed to sell all her right, title and interest in the North Elba
estate for $3,500, 10 per cent. to be paid in cash and the balance in
10 years, with interest at the rate of 6 per cent. per annum. It is
true that, as is ordinarily the case, all the trivial details were not ar-
ranged at that time, but it is unnecessary to discuss these as there
can be no doubt whatever that Mr. Dewey bought and Miss Whitney
sold the property in question. Upon what theory she can be re-
lieved of this positive agreement the court is unable to perceive.
Miss Whitney was to receive $3,500 for her interest in the property.
At the time of the negotiatjons there was no dispute as to what that
interest was. Both parties understood that she owned the entire
property subject to the right of her sister-in-law to have a 1i-acre
piece located in the western half of lot No.1. Had the sale been for
cash, and had the complainant paid or tendered the entire amount, can
there be a doubt that he c.ould have compelled such a quitclaim deed
reserving the right of ingress and egress over lot No.2 to the public
highway? On the other hand, had such a deed been tendered, it is
thought ., that the complainant would have been compelled to accept
it. No such deed was tendered, nor has any deed been tendered
giving the complainant what both parties supposed he purchased
when the bargain was originally made. The to lot No.2 was
an afterthought, Miss Whitney conceding that she had not thought
of the $15 interest of her sister-in-law in the "lane and boat-house
site" until afterwards. The complainant had a right to assume
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when the boat house was alluded to in the negotiations that it in-
cluded the lot on which it stood, and that he was not to be limited
to .the land directly beneath the structure which then stood there.
That .Miss Whitney so understood the agreement is evident from her
correspondence. On November 7th she wrote to Mr. Kennedy, re-
qUffiting him to sell her a boat-house site, to be given to Mrs. Whit-
ney in exchange for "the one that belonged to my place, and which
is included in the land to be deeded to Mr. Dewey." She also thought
of purchasing from Miss Este. As late as November 28th she wrote
to the complainant that she had suggested to the conveyancer "that
he should draw your deed as if I sold you all the land, except the
above-mentioned Ii acres." If this had been done the controversy
would have terminated, so far as the complainant and the defendant
Maria Whitney are concerned. To change the agreement from the
one actually made to an agreement which might have been made, or
to one which the defendants are convinced ought to have been made,
would, it is thought, be inequitable and unjust, in view of the fact
that the complainant went immediately into possession, has made
other large purchases in the vicinity and has spent a considerable
sum in improving the property in question. Mrs. Whitney should be
reimbursed for her loss, but this should be done by her sister-in-law,
who made the mistake, and not by the complainant, who is free from
carelessness and fault.
If, then, the controversy ended here, it would be one of easy solu·

tion, but the presence of Mrs. Whitney as a defendant makes it
necessary to determine her interest, Miss Whitney having deedpd
to Mrs. Whitney the latter's interest in the estate as she conceivl'd
it to exist. When Mrs. Whitney's lot of one and a third acres is
located, there can be no obstacle to a decree for specific performance.
In determining this question it should be remembered that the com-
plainant had full and timely notice of Mrs. Whitney's interest, and
that he was not justified in relying wholly upon the representations
of others. If he wanted definite information' regarding Mrs. Whit-
ney's claim, he should have applied directly to her. It is entirely
clear that neither party to the contract knew at the time it was en·
tered into precisely where Mrs. Whitney's piece was situated. The
descriptions were all general. vague and uncertain. It certainly was
not settled at the time of the original purchase from Brewster, nei-
ther was it settled by agreement between the defendants prior to the
sale to the complainant. If, then, the location was not agreed upon
between Mrs. Whitney and the complainant, the conrt must locate
it with reference to all the testimony. and upon such principles as
are equitable, taking the entire situation into consideration.
On the 20th of November, 1893, the complainant wrote Mrs. Whit-

ney as follows:
"Have you a deed of which you send me a copy of the description of your

acre and a third? * * * If you will send the exact wOl"ding of whatever
writing you have on the matter I will have stakes driven," etc.
In reply, on December 9th, Mrs. Whitney wrote very fully, giving

a history of her purchase, and her understanding of where her land
was situated, and concluded by saying;
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"I shall leave the marking entirely to you of the upper boundary. The other
three lines lie, of course, between your roadway, Miss Este's acre, and the
Billings line."

in other words, she proposed that her land should be bounded on
the south by the complainant's roadway, on the west by the Este
property, on the north by the Billings property and on the east by a
line substantially parallel to the Este line, to be drawn between the
Billings line and the roadway at SllCh· a point as would give her an
acre and a third, less a small piece at the corner which
was to serve as an outlet to the highway. That the complainant
understood that this was the proper location is sufficiently clear by
his letter to Miss Whitney of November 29th, in which he says:
"Mrs. Whitney simply takes an acre and a third of the land nearest the lake,

and we draw the line parallel to Miss Este's line, and set the stakes where it
will give bel' just an acre and a third, bounded by my SO-foot lane. Miss Este
Frazier's and by my land on the east."

Thus it may be said that the minds of the parties met when all
were endeavoring to arrive at a fair settlement, and before the situa-
tion was obscured by the disputes and misunderstandings which sub·
sequently arose. Furthermore it is thought that this is the location
which the court would have selected if compelled to fix the boundaries
had the dispute arisen between the defendants before the sale to
the complainant. It would be inequitable to reduce Mrs. Whitney's
lot by a strip 30 feet wide running its entire length. She would
then have not an acre and a third, but an acre and a third minus
a strip 30 feet wide. Thus construed the contract is perfectly in-
telligible and capable of execution. The complainant purchased all
the land to which Miss Whitney held title, less Mrs. Whitney's acre
and a third, which is located as before stated, with the right of way
to the public road which the law gives, and which the complainant
concedes. Any competent surveyor could, and can, run the eastern
line with perfect accuracy. When a feeling of mutual distrust arose,
claims were advanced on both sides, which, in view of the con-
clusion reached by the court, it is unnecessary to discuss.
It is most unfortunate that a controversy of this character should

have arisen between people of refinement and intelligence, who once
entertained for each other sentiments of friendship and esteem. The
court has withheld the decision until now with the hope that the
suggestions made at the argument might be adopted. Ordinarily
the business of the court is to decide causes, not to settle them, but
the circumstances here are so exceptional and the amount actually
involved so small that the endeavor to terminate a painful and ex-
pensive litigation by an adjustment honorable to all seemed justi-
fiable if not commendable. It follows that there should be a dp
cree directing the defendant Maria W1Jitney to deliver to the com
plainant a quitclaim deed of the land in question less the acre and
a third bounded as indicated, the defendant Elizabeth W. Whitney
to have a perpetual right of way over the complainant's land to the
highway, to be reserved in the deed. The decree should further pro-
vide that upon the execution of the deed the complainant shall ex-
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ecute and deliver to the defendant·Maria Whitney a mortgage for
the unpaid purchase price, payable in 10 years from October 8, 1893,
with interest at the rate of 6 per cent. per annum payable annually.

KNAPP et at v. CONNECTICUT MUT. LIFE INS. CO.
(CIrcuit Court of Appeals, Eighth Circuit. February 14, 1898.)

No. 958.
1. BY GRANTEE-RIGHTS OF MORTGAGEE.

The right of a mortgagee to enforce an agreement by the grantee of
the mortgaged property to assume and pay the debt Is not based on
privity of contract, but on the doctrine that he is subrogated to the equi-
ties of the mortgagor against his grantee, Who, as between them, has be-
come the principal debtor.

2. SAME-EFFECT OF ENFORCING AOREE)IENT.
Defendants purchased a portion of the premises covered by a mort-

gage, and assumed and agreed to pay, as a part of the consideration, a
specified part of the mortgage debt, their deed containing covenants of
warranty against Incumbrances except as toe amount so assumed. The
mortg'agee brought suit against them, and recovered judgment for the
amount assumed, which judgment they paiet. Held" that the mortgagee
did not, by enforcing the personal liability created by tne deed, become a
party to the covenant of warranty, so as to be precluded from enforcing
the mortgage for the remainder of the debt against the property owned
by defendants.

Appeal from the Circuit Court of the United States for the District
of Minnesota.
This suit was brought by the Connecticut Mutual Life Insurance Company,

the appellee, against John H. Knapp, Helen W. Knapp, Edgar J. Knapp, and
Herbert V. R. Knapp, the appellants, and against certain other persons who
have not appealed, to foreclose a mortgage executed by William R. Marshall on
October 1, 1889, in favor of the Connecticut MutUal Life Insurance Company,.
which mortgage covered a tract of land situated at the corner of Jackson and
Tenth streets, in the city of St. Paul, state of Minnesota. The mortgage, as
originally drawn, covered a tract of land fronting 100 feet on Jackson street, and
150 feet on Tenth street, and was given to secure a note executed by said
Marshall for the sum of $20,000, payable on October 1, 1894. On June 2, 1890,
Marshall paid $5,000 on said note, and obtained a release of a part of the mort-
gaged premises, the same being a lot of land fronting 48 feet on Tenth street.
leaving the mortgage to stand as an incumbrance on the residue 01' the tract
situated at the corner of said streets, which fronted 100 feet on Jackson street.
and 102 feet on Tenth street. The appellants above named filed an answer to
the bill of complaint, which, by its admissions and averments, discloses in sub-
stance the following facts: On November 12, 1891, William R. Marshall and
wife sold and conveyed to the appellants, John H. Knapp, Edgar J. Knapp, and
Herbert V. R. Knapp, for the sum of $32,000, a part of the mortgaged premiseg
to which the lien of the mortgage then attached, to wit, all thereof except a strip
of land 15 feet wide fronting on Jackson street, and extending back of that
width a distance of 102 feet, the same being that part of the mortgaged premises
which was most distant from Tenth street. 'l'he deed last mentioned contained
the following clause by virtue of which the grantees above named assumed to
pay a part of the mortgage indebtedness then existing on the property: "Sub-
ject to a mortgage Incumbrance on said property of ten thousand dollars ($10,000),
being two-thirds of fifteen thousand dollars ($15,000) balance owed to the Con-
necticut MutUal Life Insurance of Hartford, Connecticut, under a
mortgage made by said William R :\larshall, dated October 1, 1889, recorded
in the office of register of deeds of said Ramsey county, October 31, in Book 228
of Mortgages, page 106, which sum of ten thousand dollars with six per cent.
per annum interest from the date hereof said parties of the second part assumE!


