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3309~3391 Rev. St, and involves a trial by Jury The only remedy
which can be afforded in this proceeding is a decree of injunction.

For the reasons given, the ‘decree of the circuit court dismissing
the bill must be reversed, with instructions to enter a decree for the
United States perpetually en;ommg the defendants from maintain-
ing the combination in castiron pipe described in the bill, and sub-
stantially admitted in the answer, and from doing any business
thereunder.

RAILROAD AND TELEPHONE COS. v. BOARD OF EQUALIZERS OF
TENNESSEE.

(Circuit Court, M. D, Tennessee. December 23, 1897.)

. TAXATION—CONSTITUTIONAL REQUIREMENT OF UNIFORMITY—EQUALIZATION.
. Where, under the system of taxation adopted by a state, assessments
are made by différent officers or boards; the state is equally represented
by eacli, and the legal effect Is the same as though it acted through a
single board. Im such case a constitutiopal requirement of uniformity
In taxation between different species of property of the same value im-
poses on the state the duty of providing for the equalization of the assess-
ments made by the different boards, to the end that the same measure
of value shall be applied to all property.
SBAME—JURISDIOTION OF -EqUITY—ACTION OF STATE BOARD.
. Const. Tenn, art. 2, § 28, requiring the uniform taxation of different
species of property od? the same value, is mandatory and self-executing,
applying equally to theé assessment of property and the levy of taxes
thereon; and a determination by:the state board of equalizers that under
the statute it is not its duty to-equalize certain assessments of different
species of property made by different officers or boards does not render
such assessments legal, nor deprive a court of equity of jurisdiction to
inquire into their lewality, and enjoin the collection of taxes levied there-
on, if not uniform. )
EvIDENCE—ASSESSMENT—JUDIOIAL NOTIOE oF RATE.

A court may take judicial notice of an established custom of the assess-
ors of a state to assess property for taxation at less than its actual value.

TaxATION—DBASIS OF ASSESSMENT.

Neither the par value nor the stock-market quotations of the stock and
bonds of a rallroad or telephone company furnish a proper basis for
the assessment of its property; nor do its gross earnings, leaving out of
consideration the operating expenses.

, SAME—UNIFORMITY. ‘

The assessment of property at its actual value, though nominally au-
thorized or required by the statutes, is excessive and vold, as in viola-
tion of the constitutional provision requiring uniformity in taxation,
when zll other property in the state is assessed upon a lower basis,

8. SAME—CONSTITUTIONAL REQUIREMENTS—CONSTRUCTION.

A constitutional provisum that “all property shall be taxed according
} to its value” does not require that it shall be assessed at full value.
7. BaME—INJUNOTION TO RESTRAIN ENFORCEMENT OF Tax,

It was shown that the assessment by the state of railroad and tele-
phone property was at it full value, instead of a percentage only of
such value, in accordance with. the usage prevailing and recognized in
the assessment of other property. It was also shown that the assessed
value of.railroad property was thereby increased over ‘the previous year,
on an ‘average, 74 per cent, and telephone property 500" per cent., while
the value of the property of the state, as a whole, had decreased Held,
-that such showing made & prima facie case which entitled the owners
of rallroad and telephone property to an injunction agamst the enforce-
ment of the tax based on stch assessment, ‘
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8. JurispicTION oF FEDERAL COURTS—FEDERAL QUESTION.

An assessment of property which violates the provision of a state con-
stitution requiring uniformity in taxation, and which is a class discrimination,
also deprives the owner of the equal protection of the law guarantied by the
fourteenth amendment to the federal constitution, although the statute under
which the assessment was made may have been constxtutional and the
illegality is in its administration.

9. EQUiTY—RELIEF AGAINST ILLEGAL TAX—INJUNCTION.
Equity has jurisdiction to grant relief against unequal taxation by
enjoining the enforcement of a ta,x based on an illegal assessment.
10. SAME—TEMPORARY INJUNCTION.
In a suit by railroad companies to determine the validity of a state
assessment claimed to be illegal because unconstitutional, the court will grant
a temporary injunction on a showing making a prima facie case, re-
straining the collection of so much of the tax as is claimed to be ﬂlegal
pending the suit, where, if pald, it would be distributed among numerous
counties and municipal corporations, requiring separate actions for its
recovery, If found to have been illegally exacted.

11, TAXATION—DISCRIMINATION.

This decision throughout proceeds upon the ground that the tax laws of
the state, as actually executed, result in a discrimination against a .large
species ot property and a large class of taxpayers, and the case is to be so
understood in all its aspects.

These are bills filed by various railroad and telephone companies
against the board of equalizers of Tennessee, to restrain said board
from certifying the assessed valuation of their properties for taxation
for the biennial period including the years 1897 and 1898, alleging that
said assessments are invalid for various reasons specifically mentioned.
The board of equalizers certify the assessments to the state comptroller,
and the comptroller then certifies the apportioned assessment to the
various municipal corporations and counties in the state entitled to col-
lect taxes in proportion to the mileage of railway lying within such
counties, cities, and towns. The object of the bills is to arrest the cer-
tification in both methods by preventing the initial step by the board of
equalizers.

Edward Colston, Shields & Mountcastle, Richmond, Chambers &
Head, William A. Henderson, Dickinson & Waller, and Vertrees &
Vex'trees, for complainants.

W. L. Granbery, J. C. Bradford, and G. W. Pickle, Atty. Gen., for
defendant. .

CLARK, District Judge. The bills in these cases raise funda-
mental quéstions of far-reaching importance. The cases have had, in
the discussion at the bar, and in the briefs filed, the study and at-
tention which their importance demands. The cases must now be
disposed of in the light of what some of the best legal talent in the state
can say on both sides of the question. In the industry which has been
bestowed upon the cases, a great accumulation of authorities has been
furnished in support, as is assumed, of each side of the controversy.
The number of the cases cited is so great that counsel readily under-
stand I cannot, in the limits which must be put to an opinion, and,
most of all, an opinion upon this application, undertake to review
these cases, nor to peint out wherein I think particular cases are ap-
plicable or inapplicable. At the same time, T have carefully read the
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cases cited, except some cases referred to in the brief for plaintiffs to
which I have not had access. As I cannot discuss at length the cases
referred to as bearing on the different points, I think it may be just as
well to state, in a very general way, my impression.s after studying
the cases, and to cite but few authorities. The cases-are of a kind
which will, and should, go up for review, and this makes it less neces-
sztxr_y that I should express my opinion more in detail upon the points
at issue. o :

As is well understood, the bills involve an attack upon the validity
of the assessment of railroad and telephone properties for the bien-
nial period including the years 1897 and 1898. The validity of the
assessment is called in question mainly upon the grounds: (1) That
the assessment is, in and of itself, excessive, and above the real value
of the property. (2) That the assessment is relatively out of pro-
portion to the taxable value at which other species of property in
the state are assessed, whereby the property of these companies is
made to-bear an undue proportion of the burden of the government,
in violation of the constitution of the state, and that they are also
deprived of the equal protection of the law, under the fourteenth
amendment to the constitution of the United States. (3) That the
railroad. commission act is unconstitutional, and that the commis-
sioners appointed thereunder are mot de jure officers of the state,
and are not authorized legally to discharge the duties of tax assess-
ors; these duties being attached, as ex ofticio power, to the office of
railroad commissioners, (4) That these properties were legally as-
sessed in the year 1896 for the years 1896 and 1897, by a valid assess-
ment, and that the new assessment made for 1897 is null and void.

Some minor questions are made, relative to the procedure by the
board of equalizers, such. as the lack of proper notice of taking dep-
ositions, the exclusion of competent evidence, and the admission of
incompetent evidence. I shall take up and dispose of what may be
regarded as the most fundamental objection made to this assessment.
I refer to the objection that the properties of these companies have
not been equalized in the taxable value fixed with the assessment
of all other property in the state, and have been overvalued.

The particular provisions of the constitution of the state which
affect the matter now under consideration are found in article 2, §
28, and read as follows:

“All property shall be taxed according to its value, that value to be ascer-
tained in such manner as the legislature shall direct, so that taxes shall be
equal and uniform throughout the state. No one species of property from

which a tax may be collected shall be taxed higher than any other species of
property of the same value.”

It is conceded that railroad and telephone properties have been
assessed at their full value, and this is not to be regarded as a dis-
puted fact in the eases. 'The answer filed by the board of equalizers
must be taken as admitting that they made no effort whatever to
equalize the assessment on this class of property with the assessments
made on other classes of property in the state. The answer clearly
admits of no other interpretation. The act contains no provision
directing the assessors or board of equalizers specifically to enter
upon the duty of equalization for the purpose of avoiding a dispro-
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portion between the taxable values of different properties, and the
assessors and board of equalizers did not regard it as a duty resting
on them to make any effort at equalization, the statute not furnish-
ing, specifically, any means of discharging such a function or duty
in any satisfactory or successful manner. Beyond what is thus ad-
mitted, the plaintiffs have been put strictly upon proof as to every
other fact involved in the issues here raised. The answer of the de-
fendants is extremely guarded and cautious throughout, and contains
no intimation as to the exact method by which the results complained
of were reached. The defendants, in their answer, content them-
selves with meeting the charges of the bills by saying, in the most
general terms, that they have acted legally. This is, of course, the
averment of a mere conclusion of law. In the answer, as well as in
the argument, the position taken, in general, is that the board of
equalization has jurisdiction to proceed, that the board proceeded
regularly, and that its action is final and conclusive until and unless
set aside by certiorari proceedings in the state court, this proceeding
being called a direct one. Stated in another form, the contention
for the defendantg is that this court cannot inquire into the facts in
the absence of allegations of fraud or bad faith on the part of the
board of equalization. It is said, further, that, if errors of law oc-
curred, these must be. corrected in the certiorari proceedings, and
the jurisdiction of this court to interfere by injunction is denied.

It is conceded, and could not be controverted, that the bill contains
no specific allegation of fraud on the part of the board of equaliza-
tion.  While I do not regard this as a controlling point at all
in the case, it must be stated, to avoid misapprehension, that, al-
though ‘acting with perfect honesty, if the assessors or board of
equalizers pursued methods calculated to bring about a substantial
inequality in the taxable value of the properties here in question,
as compared with other species of property in the state, the innocent
intent in such a procedure would be no justification whatever, in
law, for a wrong result. Full legal responsibility 'is recognized for
the necessary, legitimate, and natural result of acts, and a sys-
temaitic course of procedure and an innocent mistake about the mat-
ter does not change the effect. Forlegal purposes, all persons are pre-
sumed conclusively to contemplate and intend the necessary and
natural result of their acts. Agnew v. U. 8, 165 U. 8. 36, 17 Sup.
Ct. 235. If the board of equalization was under a duty to equalize,
a mistaken view that such was not its duty could not change the law,
and could not render a result legal which would otherwise be illegal.
Was the board of equalization under obligation, constitutional or
legal, to equalize the assessment on railroad and telephone property
with the assessment on other species of property subject to taxation?
It is obvious enough that if the state adopts a system of taxation
by which assessments are made through different: officers, agencies,
or boards; the state is equally represented by every such board or
agency, and, so far as substantial results are concerned, the case is
just the same as if the state acted through one board only. This
- is plainlyso,and is recognized as being so in Missouri v. Hannibal & St.
J. R. Co., 135 Mo. 625, 37 S. W. 532. The provisions of the constitution

85 F.—20
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referred to, it must be borne in mind, aré manddtory and self-exe-
cuting. -Levee Dist. v. Dawson, 97 Tenn. 160, 36 8. W. 1041; Hyatt
v. Allen, 54 Cal. 353; and Board v. Patten, 62 Mo. 444. This being
80, no legislation was mecessary to give effect -to:.these provisions
of the constitution. The constitution is the. paramount law of the
land, and its mandatory directions impose a duty upon the legisla-
ture in the exerecise of the taxing power, and equally upon every
administrative board or agency provided for the execution of the
tax system. If there is a discrimination against this species of prop-
erty, imposing an unconstitutional burden thereon, the result eannot
be sustained; and this is equally so whether such a result is due to
erroneous action by the board, or to defect in the legislation, in not
requiring equalization, and furnishing the means whereby this might
be made real and effective. If the legislature had, in terms, under-
taken to exempt this board from the duty of equalization, no person
of ordinary intelligence would make any question that such act would
have been unconstitutional. Again, if this particular revenue act
be construed as not requiring equalization of the assessment on prop-
erty of this character with assessments on other kinds of property
separately treated, and could be regarded as constitutional in re-
spect to the equality guaranty, although not making such require-
ment of equalization, we would clearly have an instance of special,
partial, and class legislation of the most obnoxions kind; for, it is
well known that the state, in regard to every other considerable class
of property, has provided a board of equalization, charged with the
duty of equalizing, and no discrimination in that respect could be
made between the property now in question, and other taxable prop-
erty in the state. It is to: be remembered that the constitution is a
consistent, systematie, outline limitation, and it will generally be
found that an effort to evade one provision of that instrument will
bring about a direct antagonism with another. ‘

Returning to the point under examination, it is. very clear that the
board of equalization, in-confirming the ‘assessment made, without any
effort whatever to equalize the assessment.so that the rate of valuation
would bear a substantially-just proportion to the rate of assessment
on other property, disregarded the constitution. Notwithstanding this,
to entitle the complainants to relief, and to make out a prima facie
case for injunction, it should: probably also appear that the assessment
has brought about a substantial disproportion between the taxable
value placed on this property, and that at which other property in the
state is assessed; ‘and here it is to be:observed that a constitutional
and .legal inequality in taxation does not refer to individual hardship,
lke the difference in the assessments placed on the property.of two
individuals, nor does it relate to those differences in value which
grow out of mere differences in opinion, nor does it relate to those
inequalities which arise by reason. of an essential difference in the
kind and use.of property, with a proportionate difficulty in getting
at the real value. Inequality, in the legal and constitutional sense,
refers to substantial differenceg relating to large classes of prop-
erty, and to differences-in the system. or methods by which such
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properties are assessed for taxation. In Railway Co. v. Guenther,
19 Fed. 398, the doctrine upon the subject was stated by Judge Key
as follows:- :

“Mere inequalities in taxation will not vitlate a tax, if they be accidental
and unintentional. These must occur under any system of assessment, and
especially under that in force in this state, in which every civil district and
ward has its own assessor. There will, of necessity, be many instances in
which property will be assessed at more than its value;. and more, perhaps,
In which it will be assessed at less than its value. These errors and discrep-
ancies will not vitiate the tax. They are inevitable. But a different result
follows, should a standard of valuation be used for one species of property
whieh 1s different from that used for another, if the end reached, necessarily,
is taxation of one species higher than the other. The constitution of Ten-
nessee established that all property shall be taxed according to its value,
that value to be ascertained in such manner as the legislature shall direct,
so that taxes shall be equal and uniform throughout the state. No one
species. of . property from which a tax may be collected shall be taxed higher
than any other species of property of the same value. Article 2, § 28. With
gsomething of iteration, the principle is emphasized. that taxation shall be
equal and uniform, If unjust discrimination and difference is made, the
tax go imiposed may be restrained, and its collection prevented. Pelton v.
Bank, 101 U, 8. 143; Cummings v. Bank, Id. 153; City of Chattanooga v.
Nashville, C. & St. L. R. Co., 7 Lea, 563.”

This statement of the law is in harmony with all of the cases. ~Bo,
whenever a system of taxation is adopted in a legislative enactment,
or methods of procedure are followed by administrative boards un-
der such enactment, by which a large class of individuals or a large
class of property is discriminated against, either in respect of the
rate of assessment or the rate of levy, and such a result violates a
fundamental principle of the constitution, courts of equity may prop-
erly interfere to restrain the operation of such an unconstitutional
exercise of power, In Cummings v. Bank, 101 U. 8. 157, the rule was
thus stated: ) :

“Independently of this statute, however, we are of opinion that when a
rule or system of valuation is adopted by those whose duty it is to make
the assessment, which Is designed to operate unequally, and to violate a
fundamental principle of the constitution, and when this rule is applied, not
solely to one individual, but to a large class of individuals or corporations,
that equity may properly interfere to restrain the operation of this unconst}-

tutlonal exercise of power. That is precisely the case made by this bill,
and, if supported by the testimony, relief ought to be given.”

' Other cases, both state and federal, are now agreed upon this
proposition.

It may be as well to say, in this connection, that it is now estab-
lished that the constitutional requirement of uniformity in taxation
applies to the mode of assessment, as well as the rate of levy, and
the constitution may be violated in a lack of just proportion in the
value at which property is assessed for taxation, quite as much as in
the rate or percentage at which the tax is actually laid on the as-
gessed value. This is the doctrine on which the Guenther and Cum-
mings Cases proceeded, and was brought out in Railroad Tax Cases,
13 Fed. 722; Bank v. Hines, 3 Ohio St. 15; Board of Sup’rs of
Bureau Co. v. Chicago-B: & Q. R. Co., 44 TII. 228; Chicago & N.
W. Ry. Co. v. Board of Sup’rs of Boone Co., Id. 240; and People v.
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Weaver, 100 U, 8. 544. The principle of these cases has been often
reaffirmed, and’ never questioned in any. Well considered case. The
case of Sanford v. Poe, 37 U. S. App. 395, 398, 16 C. C. A. 305, and
69 Fed. 546, clearly recogmzes, by nnphcatmn the rule .of these
cases,—that where theré i§ a departure from provisions of the stat-
ute law relating to assessment, or a violation of the fundamental
law, a court of equity will or may enjoin the assessment, as being
invalid. Being of opimon that there has been a departure from the
constitutional mandate in the assessment here made, I do not find it
necessary to decide definitely whether a fundamental error of this kind
would, in and of itself, render the assessment invalid, and entitle the
taxpayer to an in]unctlon against further proceedings to collect under
such assessment. I shall take it for granted, without deciding, that it
is necessary, as before stated, for the taxpayer to go further, and
establish prima facie, at least, that the unconstitotional method com-
plained of has resulted ina substantial want of equality and uniformity
in fact to the injury of the plaintiffs; and this leads up to the question
whether or not the plaintiffs have, as a matter of fact, shown a strongly
probable right to relief, or, as otherwise stated, whether the plaintiffs
have made out a prima facie case.

In Flippin v. Knafile, 2 Tenn. Ch. 238, one of the state’s great judges
gaid:

“Upon the prellminary application for an injunction, all that the judge
should, as a general rule, require, i{s a case of probable right, and probable
danger to that right without the interposition of the court; and his discre-

tion should then be regulated by the balance of inconvenience or injury to
the one party or the other.”

This is the recognized rule of the cases, both English and Ameri-
can, state and federal. Blount v. Société, 3 C. C. A. 455, 53 Fed.
101; Southern Ry. Co. v. City of Asheville, 69 Fed. 361; Africa v.
Clty of Knoxville, 70 Fed. 729, 740; New Memphis Gas & Light
Co. v. City of Memphis, 72 Fed. 952; G"I‘lﬁith v. Blake, 13 Eng. Rul-
ing Cas. 112, and English and Amerlcan notes to that case; Indian-
apolis Gas Co. v. City of Indianapolis, 82 Fed. 245.

The question recurs, then, have plaintiffs made out a prima facie
or probable right to injunctive relief? And this opens up the case
on its facts. - Whether or not, in treating the case in this aspect, it is
competent for the court judicially to recognize and know what is very
well understood and common knowledge with all intelligent people in
the state, becomes a question. It is a matter of familiar and common
knowledge with every citizen of the state that ordinary real property is
assessed for general taxation at a percentage ranging from 50 to 75 per
cent. of actual value. This is a general system. This has been the
practice acquiesced in by the legislative and executive departments of
the government from an early day in the state’s history. With full
knowledge of this method of assessment, the legislatures of the atate
have recognized the custom; and, in the exercise of the taxing power,
the varying demands of the state from time to time for revenue
have been met by leglslatlon directed, not to a higher rate in assess-
ment, but to a variation in the rate of levy. . This is a long, well-
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understood, and' well-settled usage in this state. In the Guenther
Case, before referred to (19 Fed. 399), Judge Key observed:

“But from the other proof in the cause, and from what a court may judi-
cially know of the history of tax assessments in this reglon of the country,
we think that lands in Roane county were taxed at a valuation, on the
average, of one-fourth below their real value. It is quite apparent that the
property of complainants was assessed at a valuation much above its real
value. It does not distinctly appear what rule was adopted in the valua-
tion of lands, but it is clear that it was not intended to assess them at their
real value, but below it; nor were they assessed, as a rule, according to
their cost. It is equally clear that it was intended to assess railroad prop-
erty at its full value, and that in doing so there was fixed upon it an exagger-
ated and unreasonable valuation. This difference was not accidental.”

So, too, in Cummings v. Bank, after saying that the constitution
and statutes of nearly all the states contained enactments designed
to put assessments at the actual value of all property, the court
cbserved:

“But it is a matter of common observation that in the valuation of real es-
tate this rule is habitually disregarded.”

And the supreme court of Hlinois, in Board of Sup’rs of Bureau
Co. v. Chicago, B. & Q. R. Co,, 44 IIl. 238, 239, it seems, proceeded
upon the ground that the court might take judicial notice of a cus-
tom or rule adopted by assessors in the state. The question in-
volved in that case was very similar to the one here, and what was
said by that court is fully applicable to the point now under exam-
ination, as well as other issues in this case. The court said:

“The framers of our constitution, and our lawmakers, to their credit be
it said, have kept steadily in view the principle of equality and justice, in
adopting a system of taxation which commends itself to the favor and ap-
probation of all well-organized minds. It is no argument to urge that the
fault is with the assessors, in the case of individuals, and with railroad
companies, in making out their schedules for the county clerk. If the as-
sessors violate their duty, are raillroad companies to be the sufferers? If
they neglect to act fully up to all the requirements of the law, is that any
reason why A, should pay 40 per cent. more taxes, in proportion to value,
than B.? The rule adopted by the assessors in this state has grown into a
custom, and has been tacitly sanctioned by every department of the govern-
ment for a long course of years, and it is now too late to challenge it. Even
. 50 late as the last special session of the legislature, that body, by clear impli-
‘cation, acknowledged the custom, and yielded to its influence, by the pro-
visions of the act to tax the shares in national banks. They therein im-
pliedly declare that such shares are to be taxed the same as other prop-
erty. A share of bank stock, under that bill, is not required to pay more
state or local taxes than a piece of land or a house of equal value; and
the plain inference is, if such property be assessed on only one-third of
its actual value, bank stock shall be assessed on the same per cent. of its
actual value. Would not the sense of justice of every man in this com-
munity be outraged by allowing this or any other depreciation to one class
.of people, and demanding of another a higher tax on a similar article of
the same actual value? The proposition cannot commend itself to the favor
of any just man, and can receive no countenance in any court of justice.
It is an admitted fact on both sides to this controversy that the property of
no one owner in the county of Burean has been taxed on its real value, and
that the per cent. added by the board of supervisors to the valuation of the
property of appellees imposes on them a greater proportionate burden than
the law requires them to bear. We are of this opinion, and therefore con-
sider the action of the board unfounded in justice, and in direct opposition
to the constitution. The great and attractive feature of uniformity has been
disregarded by the board, and appellees victimized. It may be very desir-
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able that the greatest share of the public’s burdens shall be borne by these
corporations, but, until there be a radical change in our fundamental law, it
cannot be done. They stand on the platform of equality before the law, and
no greater burden for the support of government can be imposed upon them
than can be placed on-the individual taxpayer.”

Other cases are to the same effect. If, therefore, the court may
Judlcrally know an established custom in regard to tax assessment
in the $tate, it would' not be controverted for a moment that the court
must know. that ordinary real property in the state is assessed for taxa-
tion -at a.rate not exceeding 75 per cent. of actual value. In addition
to this, the proof in the case, 80 far as developed, establishes that a
lower percentage than this is the prevailing rate of assessment in some
of the largest cities and counties in the state. It further appears that
the state board of assessors and equalizers, established under the act
of 1895, undertook, after considerable labor, and extensive travel over
the state to equahze assessments for 1895 and 1896 on a 75 per cent.
basis; thus yielding to the influence of a long-established usage in this
state It is true that the board does not appear to have officially re-
corded or proclaimed this result, but, as it was acting at the time as
the authorized representative of the state in the exercise of the taxing
power, it is not perceived how its action is diminished in importance by
this fact. The rate at which that board undertook to equalize through-
out the state was confessedly considerably above the average rate of
assessment prevailing in many loealities.

In regard now, to railroad and telephone properties assessed for
the. years 1897 and 1898, it is frankly conceded that the assessors
have brought this pmperty up to its full, actual value, and that they
have done so understandmgly, behevmg that it was their duty to
assess it at its full value, in dccordance ‘with the provisions of the
constitution of the state hereinbefore referred to. In addition to
these, certain other very striking circumstances are now to be refer-
red to as bearing upon the question of overvaluation of these prop-
erties, as well as a relative excess under the comstitutional provision
requiring equality. It appears that the aggregate assessed value of
all taxable property has been declining somewhat since 1891. It
is a matter of common knowledge and observation that there has
been a constant shrinkage in values of all prop‘er'ties during these
same years, and in no class of properties more than in railroad prop-
erties. The numerous receiverships in the courts of the country
over such property furnish one, among many, elements of evidence
showing this to be so. The lemqlature has not undertaken to meet
this variation by securing a different rate of assessment, but by chan-
ges in the percentage of levy. ' There has been no raise, confessedly,,
in the assessed valuation of other classes of taxable property in the
state, It appears that railroad and telepbone properties in Tennes-
see, excluding localized property, were assessed for 1896 and 1897,
in the aggregate, as follows:

RAUIIOAAS ovaverarerarerrornoasnorasens S $40,979,108
Telephones .o.eeeeeres tecseneveersssannieninee eeees Vi eavaens - 243,680

The same propertles have been reassessed for 1897 and 1898 as
follows:
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RAlr0AAS L itieeebesiiirasavessaasosecanenninsesssssessossss 570,000,000
"TelePhONES +aeevievinssrnasssassissoosasnssssssasnsssacscss 1,445.515

The percentage of increase is much higher upon some of these
properties than others. On certain lines of railway, and certain
divisions, the increase is enormous and startling; and, as appears
from the foregoing figures, the aggregate increase on railroads is,
approximately, 74 per cent., and that on telephones, approximately,
500 per cent. It is certain thdt, if this result is even approximately
correct, all previous assessments and equalizations in the state of
Tennessee have been remarkably inefficient, and the conduct of all
officials charged with duties under the tax system of the state ex-
tremely negligent, to say no more of it. The present assessed valu-
ation will be found similarly out of proportion fo the taxable value
fixed upon similar property in the adjoining states.” This is not seri-
ously controverted. I have before referred to the fact that the de-
fendants have, so far, refused to disclose the methods by which
this result was reached. It would seem only fair, after having
brought about so striking a result as that referred to, under the cir-
cumstances just mentioned, that the defendants should bhave been
willing to furnish at least an outline of the facts and figures which
form the basis of estimates or calculations which have resulted in an
increase in taxable values so enormous as we here have. The plain-
tiffs constitute a large class of taxpayers, and are complaining that
they have been denied a carefully guarded constitutional right,
whereby their property is about to be made to bear an unjust and
oppressive proportion of the government burden of taxation. It
would seem that at least some reasonable explanation should have
been furnished under the circumstances. As I have said, the charges
in the bill are met by the statement that the defendants have acted
legally, and that their action is conclusive, While the board of equal-
izers have thus declined to furnish any facts and figures, counsel, in
argnment, have diligently sought to furnish prima facie justification
for a result so far out of proportion to anything in past history in
this or adjoining states, and in a time with property of all kinds
steadily on the decline in value. This showing was in the way of
hanpdling on paper certain figures, based on stock and bond quotations
and earning statements, presumably furnished to counsel by the rail-
road assesgors. ‘The statute does not, as has been well said, author
ize a stock and bond basis as a standard of value, but only permits
the market value of these to be looked to as an element in the evi-
dence.. Notwithstanding anything . that may have .been said in
judicial decisions and legislative enactments, no. more uncertain. or
delusive element in the attempt to fix values was ever resorted to
than this stock and bond basis, unless handled with extreme caution,
and with those qualifications for such a task which come only from
special training and experience in such matters; The necessity for
such. training and experience was distinctly recognized and stated
by the supreme court of Minnesota in Steenerson v. Railway Co., 72
N. W. 716.. That court said:

‘“The memberg of such a commission should be men of great financial ability,
who have had a large amount of training and experience to fit them for
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thelr responsible and difficult duties, and.they should be thoroughly familiar
with the many financial and economic problems which enter into the busi-
ness of constructing and operating railroads.”

This observation was made in regard to placing valuation on this
particular kind of property generally; for the court in that case re-
jected the stock and bond basis for fixing value, and went far to-
wards the adoption of the New York rule. To the person familiar
with such matters, it is well known that the stock and bonds do not, as
a rule, at any time represent the money actually invested in a property
of the character here ini question. It is only necessary to note the
case of bonds sold below par, and, again, the fraudulent practice of
“watered stock,” to show the utter unreliability of such an element.
Again, the value of a bond in market depends almost entirely on
whether or not the interest coupons are promptly paid, and money
which ought to go to betterments and improvements is often required
for the payment of such interest, and is so applied, while the physical
condition and value of the railroad property is rapidly running down
from day to day, with not a cent of net earnings. On the other hand,
as a result of applying gross income to betterments and improvements
on the property, default is made in the payment of interest on bonds
or dividends on the stock, and these securities rapidly decline in the
market, while the actual value of the property has been rendered
constantly greater. So, too, the effect of good or bad management of
a railway on the market quotations of stock and bonds is well known.
And, still: more, the effect of the operations of what in speculative
parlance are called the “bulls and bears” of Wall street, is quite well
understood. All that can be had are Wall-street quotations, which
vary widely from day to day, as the result of the conditions alluded
to, and this is practically net different from a speculative process.
If there were at any time a real market value for such securities, as
bona fide investments, it might be otherwise. But, whatever may
have been the conditions in former years, it has come to pass that
there is no real market value to these securities, fixed by purchases
for permanent holding and for intrinsic value. Wall-street opera-
tions and quotations are constantly influencing the figures at which
they are held and sold, and such figures are largely speculative,
These observations relate, of course, to interstate railroads, or im-
portant lines in an interstate system. When dividends are paid on
stock, and interest on bonds, these become important, more as show-
ing earning capacity, and in that way the value of the railroad prop-
erty, as operated and used in connection with the franchise. This
earning value will be found to vary greatly at different times, but is
always more reliable than Wall-street quotations, or the par value of
stock and bonds; no real investment market value being obtainable,
and the manipulated figures of the stock exchange being no just
criterion whether these be high or low at a given time. Apart from
these particular objections to values fixed by stock-exchange quota-
tion, as shown by the Financial Chronicle, or other like sources of
information relied on by the board in this case, and speaking of stock
as a criterion. of value generally, the court, in Cotting v, Stock-Yards
Co., 82 Fed. 854, said: :
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“Again, when property has been capitalized by issuing stock, neither the
market value nor the par value of the stock can be accepted in all cases
as a proper criterion of value, because the stock may not represent the
money actually invested; and, furthermore, because the property may have
been capitalized mainly with reference to its income-producing capacity, on
the assumption that it i{s ordinary private property, which the owner may
use as he thinks proper, without being subject to legislative control. On
the other hand, however, when property is valued for the purpose last
stated, it is clear that the owner thereof is entitled to.the benefit of any
appreciation in value, above the original cost and the cost of improvements,
which is due to what may be termed ‘natural causes.’ If improvements
made in the vicinity of the property, the growth of the city or town where
it is located, the building of railroads, the development of the surrounding
country, and other like causes, give property an increased value, the owner
cannot be deprived of such increase by legislative action which prevents him
from realizing an income commensurate with the enhanced value of his
property. Applying these general principles to the case in hand, the court
concludes that neither the sum for which the property of the stock-yards
company has been capitalized, to wit, $7,368,650, nor the market value of its
stock, can be accepted in this proceeding as a correct test of its value. In
the first place, the outstanding stock represents property of the value of up-
wards of $1,000,000, not used for the purpose of yarding and feeding stock,
which must be excluded in computing the value of the company’s property
which will be affected by the statute in question. In the second place, a
large percentage of the stock now oufstanding does not represent money
actually paid in by the shareholders, or property conveyed to the corpora-
tion, but- represents, rather, an assumed appreciation in the value of the
company’s property over first cost, and the good will-of its business. On
one occasion, the stock of the company was doubled (that is to say, it was
increased from $1,000,000 to $2,000,000), without the payment of any money,
each stockholder receiving an additional amount of stock equal to. the
amount which he then held. It is fair to infer that a large amount of stock
has been issued by the company, not so much with reference to the actual
value of its physical property, as with reference to: the income which- it
could be made to produce, and the dividends it could be made to pay.. That
this latter consideration has been a potent factor in producing the present
volume of stock is a necessary inference from all the testimony.”

It is noteworthy, too, that the legislature .and the . court of
appeals of New York state, in the very atmosphere of these Wall-
street quotations called “market prices,” have, as it would seem, re-
pudiated these quotations as an element calculated fo determine true
values. The legislation of that state is rapidly coming to a sound
and practical basis for the assessment of railroad property. This is
done by determining what it would cost to reproduce the property in
its present condition, and at its present value, and to this is added the
value of the franchise, which may be ascertained by looking. to the
actual earnings of the property as a basis; for it is this which shows
the true value of the franchise and its use in connection with all of
the tangible property. The stock and bond basis is liable to be
erroneous and misleading in other practical particulars, which I will
not stop to point out. When we come to actual earnings, a sensible
and safe element is reached, which may be properly regarded in
determining actual, as distinguished from purely speculative, values
on property. Earnings, however, furnish a safe basis on which to
estimate values only when net earnings are congidered. Indeed, no
Just result can ever be had by treating any element in a method of
figuring on paper only. It is familiar knowledge that properties of
this kind are operated at an enormously great expense, when com-
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pared w1th the operatmg expenses of other classes of property; and in
a given case the gross earnings and receipts mlght be large, while noth:
ing whatever would be left-as a net result to pay a dividend or interest
on the property actually invested, after deducting proper charges. It
was apparent in the figures handled in argument that this process was
to take what: was assumed to be net earnings (but in fact, as. I think,
not net earnings at all), apportion this on a mileage basis on so much
of the railroad as lies within the state, and then capitalize at, say, a
rate of 10 per cent. from’ this income, In other words, for 1llustm
tion, if the income appeared to be $10,000 per mile, it.was supposed
that this would justify capitalization at the sum of $100 000, and that
this capitalized sum could be regarded as the interest- producmg prin-
cipal.” This was an effort to apply the familiar problem of having the
amount and the rate of interest with which to determine the principal.
So, on $10,000 earnings, it- would be found that the property for taxa-
tion was worth $100,000; and this was the process, although it was
apparent that on the capltahzed sum, when operating expenses, includ-
mg expenses of repairs, were deducted there would be little or no net
income whatever. It needs no comment to show the fallacy of a pro-
cess like this.

Section § of chapter 5 of the assessment act, in setting out what
may be looked to by the assessors, specifies “gmss receipts,” and no-
where, apparently, permlts the assessors to have regard to net earn-
ings as an evidential fact in arriving at the valuation. - It is obvious
- that the gross-receipts, process, as applied to'a manufacturer, farmer,
or other property holder, of any kind, or, character, would be destruc.
tive, in the burden of taxation 1mp0sed I refer, of course, to gross
earnings only, "It is now well settled that legislation prescribing
tariff rates by rallroads, gas charges by gas companies, and water
rates by water companles, must be reasonable, as regards both the
company and:the public, and that whether the legislation is so or not
is’ emmently a -question. for judieial investigation. Whenever such
legislation prevents a fair:and reasonable return on the capital bona
fide invested in:business, such legislation is in conflict with the con-
stitution of the Unitéd States, as depriving a citizen of his property
without due process of 'law, and as depriving him of the equal pro-
tection of the law. ~ This reasonable return or-interest on the capital
invested means a reasonable net income or dividend after deducting
operating expenses, and repair charges.. - The rule takes into account
-capital actually invested, only, and excludes fraudiulent or “watered”
Btock,: commonly 'go. called. - It is not difficult to see that taxation
‘based directly ‘on gross receipts, as such; could easily be carried to a
point that would;contravene this constitutional limitation.  Railway
Co. v. Gill, 156 U::8. 649, 15 Sup. Ct. 484; Chicago, M. & St. P. Ry. Co.
. Minnesota, 134 U. 8. 458, 10: Sup. 'Ct. 462, 702; Ames v. Rail-
way Co., 64 Fed. 165; New Memphis Gas & Light Co. v. City of
‘Memphis, 72 Fed. 952; Cotting v. Stock-Yards Co., 79 Fed. 679;
Indianapolis Gas Co. v. City -of Indianapolis, 82 Fed.. 245,~—this last
case, it is said; has just been affirmed on appeal; Reagan v. Trust Co.,
154 U. 8. 362,14 Sup. Ct. 1047. " It would seem to follow that if the
tax could not be laid directly on gross receipts, so as to prevent a rea-
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gonable return on property actually invested, the same result could
not be effected by using gross receipts as a basis on which to estimate
large values, and, by excessive taxation, prevent a reasonable return in
an indirect method. And it is curious to note the apparent tendency in
some decisions to hold to the stock and bond basis in fixing values
at high figures for the purpose of taxation, while rejecting such a
method in arriving at true value for the purpose of regulation of
charges in cases where the question is whether a statute regulating
charges and tariff rates is reasonable or confiscatory, as permitting or
not permitting a reasonable return on capital invested bona fide in the
business. Where true value is a constitutional requirement, as in
Tennessee, it would seem to follow logically that such value, for the
purpose of taxation, must be substantially the same thing as when
valwe is inquired about for the purpose of regulation.

Much stress has been placed in argument upon the language of the
constitution providing “that all property shall be taxed according to
its value.” Defendants say the proper interpretation of these terms
requires that property shall be assessed at its full value, and that,
unless plaintiffs can show that their own property has been in fact
assessed at more than its actual value, it is pot open to them to com-
plain that all other property in the state is assessed only at a percent-
age of its actual value. The contention is that if the assessors have
obeyed the constitutional direction, and assessed plaintiffs’ property
at its full value, it is no just or legal cause of complaint, and no
ground for relief, that ether assessors have put a taxable value on
other property much less than its actual value. There are, however,
two suffieient answers to this contention: Conceding, for the pur-
pose of testing the soundness of this proposition, that the constitu-
tional terms “according to its value” mean the same'thing as “at its -
full value,” the contention of the state, then, stated with reference to
its effect, is this: That it may assess the property of A. at its full
value, in obedlence to the constitution, and the property of D. at one-
half its value, in violation of the constitution, and, when A. com-
plains that the result has been to violate the constitution in respect
to the equality provision, the angwer is that the objection is not open
to A., because he is taxed on no more than the full value of his own
property, and that he must pay 50 per cent. more on the same actual
value than D. Now, it will certainly be admitted that the simple
statement of such a proposition suggests its utter untenableness. 1If
decisions may be found which apparently uphold a result such as this,
they promulgate a doctrine which cannot be accepted as good law.
But a second and decisive answer to this contention is that the terms
of the constitution, "‘accordmg to its value,” have mo such import
and. convey no such meaning as that attmbuted to them. I have al-
ready pointed out that long-established usage in the executive and
legislative departments of the state government has placed a different
mterpretatlon upon this prowsxon of the constitution. These words,
neither in their original nor in any derivative sense attached to, them
4by usage, necessarily convey any such idea as that jmputed to them
‘in this new interpretation, that the meaning is, “at its full value”
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The purpose of this provision in the constitution was to make actual
value the basis on which the tax should be laid, at whatever rate.
The state was left to assess at full value, or at a percentage of value;
but the assessment could only be on value, as distinguished from any
other mode of assessment. The tax could not be fixed, for example
by the acre, by the 100 acres,” by frontage, by the selhng price, as
shown by the vendee’s deed, nor, again, accordmg to locality, nor
by any other of the numerous methods in vogue from time to time,
but only upon actual value as the true basis. And, with a definition
such as this, this constitutional provision reads naturally and intelli-
gently along with the other provisions which are equally binding as
to equality and uniformity. In the case before referred to (44 DL
240), the constitution of Illinois required a taxable value to be fixed
in proportion to actual value. The legislation enacted under that
constitution specifically required that “each separate parcel of prop-
erty shall be valued at its true value in money,” but further provided
that the price for which such real estate might be sold at a forced
sale should not be taken as a criterion of such value. Notwithstand.
ing the specific statutory injunction, the assessors had placed prop-
erty at a percentage of actual value only, below the real cash value;
and, with respect to the property of the railroads, the supervisors, sit-
tlng as a board to equalize valuations, raised the assessed value 20
per cent. on rolling stock, and 50 per cent. on fixed and stationary
personal property, w1thout making a similar increase on any other
class of property. The supreme court of Illinois, referring to this,
used this language:

“It cannot be-that one portion of the taxpayers in a county, owning taxable
property, shall be required to pay more taxes in proportion to its value, no
matter how that may be ascertained, than another portion in the same
county. If the assessors, regardless of the strict injunction of .the law, shall
place a value upon property far below its real cash value, and such a practice
goes on unchallenged, and i§ recognized by the authorities having special
charge of the revenne of the state, that misconduct must slso contain within
itself the great and cardinal principle of uniformity., No warrant is given,
if the law is not strictly observed in the case of individuals, and their prop-
erty is not assessed at its actual value, that the property of a corporation
situate in the same county shall be assessed at greater proportional value
‘than that-of individuals, even though the enhanced assessment is not on the
‘actual cash value of the property of such corporation. The same ruie which
is applied to individuals,: justice and the constitution demand, shall be ap-
plied to corporations. To demand of appellants that they should schedule
their property dt its cash value, while individuals may schedule their prop-
erty at one-third, or less, of such value, would be to demand of the former
three times the amount of taxes demanded of the latter. As we said in
the Bureau County Case, such a proposition is so monstrous as to be inde-
fensible by fair argument. Such discrimination is condemned, not only by
the constitution, but by the indignant, yet no less just Judgment of an honest
people. On the facts, however, we express no opinion, as the case will go
to another jury.”

" And referring to an early and long-continued construction of the
law, which has ripened into a usage, the court observed:

“And here we might say, more explicitly than was sald in that case, that
-a long, uniform, and unchallenged practice under a law is strong evidence
“of the real meaning of the law. To the hoary maxim, ‘Contemporanea ex-
positio est optima et fortissima in lege, is aecorded full force in all courts,
and we have ever rendered it due respect.”



RAILROAD AND TELEPHONE COS. V. BOARD OF EQUALIZERS., 817

So, too, in the well-considered case of Levee Dist. v. Dawson, 97
Tenn. 161, 36 S. W. 1043, Judge Caldwell, speaking for the supreme
court of the state, said:

“Under the constitution of 1796, lands were taxed by the hundred acres,
‘but the constitution of 1834, like that of 1870, contained the provision that
‘all property shall be taxed accordmg to its value.’! This means that every
property tax shall be graduated by the value of the property on which it is
laid. - Jenkins v. Ewin, 8 Heisk. 478; Mayor, ete., of City of Chattanooga v.
Nashville, C. & 8t. L, R, Co,, 7 Lea, 541; Railroad Co. v. Morrow, 87 Tenn.
406, 11 8. W, 348"

This interpretation of the constitution, sanctioned by long custom,
is the natural, practical, and just construction. .

I conclude that the plaintiffs have made out a probable or prima
facie right to relief, both on the ground of constitutionally pro-
hibited inequality in the rate of assessment applied to this property, -
and also in regard to certain lines or divisions,—a strongly-probable
overvaluation of the property, considered in and of itself, regardless
of any constitutional ratio or proportion. My opinion is that the
plaintiffs, on the facts, are entitled to a judicial investigation, and are
entitled to know the actual processes by which their property has been
assessed at a value 80 out of proportion to that of former years. It
may be very true that properties of this kind have not been ade-
quately assessed heretofore, and that such properties are not bearing
a just proportion of the government burden of taxation. If this be
true, it does not justify the application to this class of property of
methods that do violence to the constitution and the settled custom
in our tax system. The makers of American forms of constitutional
government were by recent lesson fully mindful of the teaching of
history that the power to tax is the power to destroy, and that
oppressive exactions were generally made under the guise of tax-
ation. A recognition of this truth is everywhere manifested in the
constitutional limitations with which the taxing power is guarded.
The lapse of time, and the absence of unconstitutional and forced
tribute, may diminish our appreciation of the wisdom of the constitu-
tional principle; but neither lapse of time, nor the absence of a re-
mindful lesson, will diminish its value or importance as the constitu-
tion’s peaceful and wisely-provided shield against oppressive discrimi-
nation and destructive exaction under oolor of a tax burden. A dis-
regard of just constitutioral restraint sets an evil precedent, which
does not pass away with the occasion which gives rise to it, but re-
turns to torment in unexpected forms. An unequal and unjust
exaction is no longer a tax, but confiscation. As the supreme court
of the state well observed, “Equality is of the very essence of the fax-
ing power itself.” Taylor v. Chandler, 9 Heisk. 357. We have here
a serious contention that a constitutional guaranty has been denied to
these plaintiffs, and, if such is the case, it would seem to be equally a
deprivation of a right secured by the fourteenth amendment to the
federal constitution., County of San Mateo v. Southern Pac. R. Co., 13
Fed. 722; County of Santa Clara v. Sonthern Pac. R. Co,, 18 Fed. 385
Fraser v. McConway & T. Co., 82 Fed. 257; Indlanapohs Gas Co. v.
City of Indianapolis, Id. 245; "Railroad Co. v Ellis, 165 U. 8. 150, 17
Sup. Ct. 255. ' Nor does it change the effect to say that the statute
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itself is valid, and that the error was one merely in the admmlstra
tion of the law. The 1nJury is just the same. In Reagan v. Trust
Co., 54 U.'S. 390, 14 Sup. Ct. 1051, the supreme court of the United
States said in respect to this pomt ‘

“Neither will the constltutlonahty of the statute, if that be .conceded,
avail to oust the federal court of jurisdiction. A valid law may be wrong-
fully administered by officers of the state, and so as to make such adminis-
tration. an illegal burden and:exaction upon the individual. A tax law, as
it leaves the legislative hands, may not be obnoxious to any challenge; and
yet the officers charged with the administration of that valid tax law may
so act ungder.it, in the matter of assessment or. collection, as to work an
illegal trespass lpon the ‘property ‘rights of the 1nd1v1dua1 They may go
beyond the powers thereby’ tonferred, and, when they do so, the fact that
they are assuming.to act:under a valid law will not oust the courts of Jurls
diction ‘to restrain their excessive and illegal acts.”

It must be repeated that the question is one of the denial of a right
secured both by the state and federal constitutions, and all that is
now said must be read in tlie light of this statement; and as limited
by the propos1t10n to which this questlon gives rise.

’ Behevmg that plaintiffs have presented a case for investigation,
and, prima facie, for relief, I am brought to the question of the ap-
proprlate tribunal and the remedy. Diverse citizenship and the
federal questlon constitute the grounds of federal, as dlstlngmshed
from state, jurisdiction; but the chief objection urged is that of
equ1tab1e Jurlsdlctlon, as dlstmgulshed from Jurlsdlctlon at law. It
1§ said that the remedy is at law, and by & certiorari proceeding, and
that a suit is pendmg in the state court. It is admxtted that the
‘penderncy of a suit in the state court is no answer t6 a suit in this
court for the same purpose. In regard to the ]uI‘lSdlCtlon in equity,
and the 1nJunct1ve remedy, it is sufficient to refer to Sanford v. Poe,
37 U.'8. App. 378, 16 C. C. A. 305, and 69 Fed. 546, and Ogden City
v. Armstrong (Just demded by the supreme court of the United
States) 18 Sup. Ct. 98. 'In regard to relief from an unequal tax, as

well ‘as equltable Jurlsdichon to furhish such relief, the following
cases will'be found insttuctive: Darlmg v. Gunn, 50 1. 424; Ex
parte Ft. Smith & V. B. Bridge Co. (Ark.) 36 8. W. 1060; Chlcago,
B. & Q. R. Co. v. Board of Com’rs of Atchison Co., 54 Kan, 781 39 Pac.
1039; Chicago, B. & Q. R. Co. v. Board, etc., of Republlc Co,, 14 C. C.
A. 456 67 Fed. 411; Andrews v. ngs Oo 1 Wash. St. 46 23 Pac.
409; Rallway Co. v. Guenther, 19 Fed. 395; Investment Co. v. Charlton,
32 Fed. 192; Benn v. Chehalis Co. (Wash)39 Pac. 365 Bank v. Hun-
gate, 62 Fed 548; Chicago & A. R. Co. v. Livingstone Co 68 T1l. 458;
Marsh v. Superwsors, 42 Wis. 502; Philleo v. Hiles, Id. 5‘)7 Tnvest:
ment Co.,v. Parrish, 24 Fe(i 197; "Bank v. Lindsay, 45 Fed. 619 627;
Stanley ‘v. Superv1sors, 121 U. s. 551, 7 Sup. Ct..1234; Merrill v.
Humphrey, 24 Mich, 170; Lefferts v. Supervxsors, 21 Wis. 688 Mason
v. Tristees of Lancaster, 4 Bush, 406; Fuller v. Gould, 20 Vt 643,

. It remains to considey what will be the prpba,ble balance of con-
venience or mJury to the one side or the other in maintaining mat-
ters in statu quo, until, the adjustment of rlghts at the hearmg
'Lookmg, then, to the, situation of the plaintiffs, it is this: If this
enormous 'increase in the assessed value of their property lS al-
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lowed to be certified before investigation, they will be required to
pay the rate of levy on-that assessment to the state, and to all the
counties and municipalities in the state; and conceding, for the
purpose of this case; that the payment under protest statute is a
remedy available to the plaintiffs in the event this assessment
should turn out to be invalid, the plaintiffs would nevertheless not
only be compelled to raise an unexpectedly large amount of rev-
enue to pay the tax on this assessment, but would be left to the
necessity of instituting separate suits throughout the state against
the various counties and municipalities collecting parts of these
taxes. These suits would be prosecuted at great expense and de-
lay, and, in the event of judgments obtained, would or might re-
quire further mandamus proceedings to compel a levy and collec-
tion. . At least, we should not regard this as very improbable, in
the:light of history. Then, for any taxes paid to the state after
a recovery of judgment, its satisfaction could only be had by an
appropriation act through the legislature; and the certainty or suc-
cess of this remedy, in addition to other difficulties, could hardly be
regarded as safe or certain. On the other hand, it is within the
power of this court, in granting an interim injunection, to do so on
*he express condition that these companies shall pay an amount
of taxes equal to the sum paid on the assessment made for the years
1896 and 1897, with the further express condition that this shall
in no event prejudice the right of the state to collect the balance
due under the present assessment, if held valid on the final deter-
mination of these suits. This will prevent the writ of injunction
from operating unjustly against the state, counties, and munic-
ipalities, and nothing short of this affords any adequate protection
to the plaintiffs. From the order granting an injunction an appeal
may be taken to the circuit court of appeals, and the case, when ap-
pealed, takes precedence in the appellate court, so that a hearing
can be had, and the action of this court promptly reviewed. This
can be easily done at the February term of that court, and the
case is one which, being of public importance, that court will
promptly dispose of. There iy also a case'involving the same as-
sessment . pending in the state court, which can without diffienlty
be carried to the supreme court of the state, and a prompt deci-
sion had in that court, as well as in the court of appeals, during
the month of February or sooner, and any possible injurious delay
avoided; and, should a decision be had by the supreme court of
the state, I would cheerfully accept its views, so far as the state
constitutional question is concerned, and I have no doubt that its
conclusions could be readily accepted as sound on any other ques-
tion, such as the question under the fourteenth amendment.

In the view thus taken of the central question in this litigation,
I do not find it necessary to consider or decide upon the other ques-
tions raised, such as the constitutional validity of the railroad com-
mission aet. It is always a delicate duty, in this court, to pass
upon the validity of a state enactment, in relation to the state con-
stitution, in advance of any utterance by the court of highest au-
thority in the state, the peculiarly appropriate tribunal for the set-
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tlement of such question. It will be open to both sides to urge in
the court of appeals every question made as supporting or oppos-
ing the present action of the court, regardless of the fact that I
have not passed on it at this hearing, for the question in that court
will be whether the action of this court is right or wrong for any
reason offered in the pleadings and evidence on either side.

I should have said, in- another connection, that my opinion js
that, so far as the constitutional question is concerned, it is always
open to the courts on both law and fact, and it is not competent
for the legislature, as against a question of this kind, to declare
that the action of an executive board shall be final and conclusive,
any more than a statute could be permitted to declare for itself its
constitutional validity and finality. Whether the constitution, as
the supreme law of the land, has been violated, is a question for
the judicial, and not the legislative, department, and an inquiry
like this can no more be shut off indirectly than it can directly.
If we should suppose the case of the board of equalization making a
superficial or perfunctory showing of equalization, no one would
venture, ag I think, to claim that this would exclude a judicial in-
vestigation as to whether, in fact, there was nevertheless an op-
pressive discrimination in respect of a large class of property.
The constitution can only be satisfied by an equalization made in
good faith, upon adequate means and data, and after devoting to
the subject a reasonable amount of time and attention. The con-
stitution will never tolerate a merely sham observance.

The result is that the provisional injunction is allowed on the
express condition that these plaintiffs pay to the proper authorities
a sum egual to the taxes due on the assessments for 1896; this
sum to be paid as taxes for 1897, and to go as a credit on the pres-
ent assessment, if sustained on final hearing, and without preju-
dice to the state’s rights. The taxes hereby required to be paid
must be paid on or before the first Tuesday in February next, and
on notice of the failure to so pay, and application by the defend-
ants, the injunction will be promptly dissolved.

Nothing has been said in argument in respect to any injunction
bond. As the law makes whatever is a just tax a fixed lien on the
property, prior to all other liens, and a sum equal to the former
taxes is required to be paid in at so early a date, I suppose an in-
junction bond will hardly be insisted upon; but, if so, that ques-
tion, and the amount of the bond, unlegs agreed upon, may be pre-
sented to the court.

- NOTE 1.

By way of contrasting the assessment called In question by these suits with
forxgluelr assessments in Tennessee and other states, the following tables will be
use

The average assessments per mile of the railroads in Tennessee for the past 10
years were as follows }

1887 eivsrnnnnranns teseaens S $14,614
14,514 .
13,422
1.3 422
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1892 . iiiiiiernieateraereestessensonsrenrrensenrecnnsrnneonces 13,853
1893 1 veutererrnnaraneciancnnssnnasinesnsennanessentraanascnses 13,420
1894 1 eeeernrrneeenaeenrnenennssrnsraneeenssasennnesaneenses 13420

The average assessment per mile of the railroads in the 12 states traversed by
the lines of the Illinois Central., Southern, Lomawlle & Nashville, and Cincinnat{
Southera Railways are as follows:

AlabAIMA . cuveerenersvsnssarsrosnosnssssssssassscorsssnsssassess $11,171

ATKADSAS sveeesssocssacssasasassossssassencncssssascnssasences SO

Georgla. 8,565

BUNOIS +evuveereavesnressassosnessnssvesaresssassonressacnssens 4,958

KenNtUCKY +eenvncvescsccsassecscsnsesssssssnscavasasessscncasnas 10,898

TOWSIANA cvooecerosrvestacsacsonssesnssarsonnsnsas tresscasesee 6,602
MISSOUIT 4 evvvvavannsnsoceosavsessossscssassssassasossasssasees 10,000
North Carolil ceveesceecessscsesscasesssscaans tesressssrsasess 6,848
South Carolina seeececesssasassase cesesirenstneanns P - R: 2 4 §
Texas ...... esesetrentasusensessonesrsssnereentonenns sesssees 8,010
Virginia ...ccceieeveeeracnconscsceresasscsnssncsanane vesesceces 13939

Tennessee (eretofOre) . veeseascessssosnssssecasncssncsseesasesss 13,284

By way of illustrating the Increase in the present overassessments heretofore
made In regard to certain lines, the following may be mentioned:

Oincinnati Southern (In hands of receiver):

Tennessee, per mile (Neretofore). .. vvveesvessessessssssosssses $ 27,500

Tennessee, per mile (present assessment). seeesoceacessscescsss 45,000
Bouthern, one line:

Tennessee, per mile (heretofore). cocecesscseccasesessessasesss $ 22,000

Tennesses, per mile (now)...... eeevesessceasensssansasssssss 01,000
Ilinols Central, Mississippi Division:

Tennessee, per mile (NEretofore). ceeescecscssssscassscsesesss $ 22,000

Tennessee, per mile (now)...... tessessese aseescesnsesssases 45,000
Youisville & Nashville, “main stem®

Tennessee (heretofore) per Mile. cveeeeecccscsscsscscscsscsses $ 31,000

Tennessee (now) per mile......... cevaeseas cerescasssresaness 60,000
©umberland Telephone & Telegraph Company:

Tennessee (heretofore) per wire mile. c.coveesecressssessescsss $ 40.00

Tennessee (now) per wire mile..... eeaseessecerceanse seassnss 300.00

The state comptroller has made public the general assessments of property for
1897, and, as compared with 1896, they appear to be as follows:

Property in general, 1898. .. vcveesvecscronnsstssaconnascsses $312,472,633
Property in general, 1897. .. cs0eeessessscssssascesceccnsanne 911,075,546
Decrease N 1897...cvveevcersscassscsssncnssccsnsssas $ 1,397,088

The assessments of the railroad, telegraph, and telephone companies for the same
years, with the increase on them, will appear by the following comparison:

Railroads:
1896 tvvveeesacsesceascssesnsssossssacsansnscasencassess $41.882010
1897 . iivierocrssacrssonsarscessans vessennans ersssaseres 13,306,863
Telegraphs:
1896 . ivcesssccanosssaasecsosssasassssncssasssassssnsese $ 019,396
1807 v iiveessesonssssscsneansas 751,039
Telephones:

IBO6 . iieetennctessossrarcccscrorsscannssrsscsssvancesses $ 194,680
1807 L ivveveernnsesanocncessnsansavssserssecesvassseses 1,440,516

It thus appears that the general assessments for 1897 decreased about 4 per
cent., while the assessments of the railroads were increased about 74 per cent.
When the county and municipal taxes are laid on the basis of the new assess-
ment, it appears that railroads will pay about double the amount of taxes which
they have heretofore paid in Tennessee. In 1871, the comptroller’s report to the
legislature showed that lands were assessed at about one-third their value; the
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comptroller, In 1875, f;g{lt ‘the assesséd "vdlues at abount’ one-half the true values;
and it appears that the grés‘eﬁt" comiptroller; 'In 1895, showed ‘that the property
of Tennessee, valued at $319,822,197, olight to be’ valued at $700,000,000.

NOTE 2.

In Investment Co. v. Parrish, 24 Fed. 202, Judge Deady said: “But it is
not necessary that there should be any actual consplracy or expressed design.
to disregard the law In this respect, on the part of the assessor, to render an
assessment illegal. Whenever the assessor of a district of a county as large
a8 one,of thgse counties uniformly estimatés real property at only one-third
of the valye he placés on mortgages, it is lmpossible to attribute the result
to the infirmity of human judgment, and the only conclusion possible in the
premises is that it was deliberately and willfully’ done, in pursuance of a settled
purpose or rule on his part; and where the same thing occurs in a num-
ber of countles In various parts of the state, 1t Is manifest that the actlon of
the assessors i8 not only willful and deliberate, but that it is the result of gen-
eral and well-understood custom to substitute this conventional value of real
property for ‘the true cash’ one which the statute requires. Indged, the'prac-
tice is 0 universal and well known that the court might take judiclal notice of
it, and safely assume that there Is not an acre of 1and in Oregon that is valued
for taxation at more than one-half its ‘“rue cash value,’ and tbat generally it Is
not valued at more than one-third of such value. * * *” R

“Valuations must be the result of honest judgment, and not of mere will’
If arbitrary, reckless, and grossly unreasonable assessments are made, relief will
be granted. 1 Spell. Ext. Relief, § 654, and cases cited. And see Railroad Co.
v. Cole, 75 Il 591; Land Co. v. Gowen, 48 Fed. 771, opinion by Deady, J.
The courts In these cases consider what facts show such fraud in law as justi-
fies rellef. o ) .

The cases of Railway v. Guenther, 19 Fed. 395; Telegraph Co. v. Poe, 61
Fed. 449; Sanford v. Poe, 16 C. C. A. 305, 69 Fed. 546; Telegraph Co. v.
Norman, 77 Fed. 13; Chicago, B. & Q. R. Co. v. Board of Com’rs of Republic
Co., 14 C. C. A. 456, 458, 67 Fed. 411, 413,—were regarded as reaffirming equity
Jurisdiction by Injunction to arrest an invalid assessment of taxes, and as illus-
trating by specific application the doctrine generally recognized. In the decl-
sion by the tircuit court of appeals for the Eighth circuit, the decisions of the
supreme court of Kansas were followed. The constitution of Kansas provided
that “the legislature shall provide for a uniform and equal rate of assessment
and taxation.” Article 11, § 1. Railroad property bad been assessed at its full
value by a state board, while the board of county commissioners assessed other
property in the county at one-third of its value. The rallway company ten.
dered the taxes due if its property had been assessed upon the same basis as
other property in. the county.of Republic. Collection of the remainder of the
tax was restrained by injunction.

In Taylor v. Chandler, 9 Heisk. 350, the power to impose taxes under the
constitution of Tennessee was much considered by the supreme court of Ten-
nessee, Tt was held that the legislative department, in the employment of this
power, must be restrained by the limitations imposed in the constitution, and
that it devolved upon the judiclary to determine whether it had exceeded these
limitations, “declaring its action void when it goes beyond its legitimate powers.”
In City of Chattanooga v. Nashville, C. & St. L. R. Co., 7 Lea, 561, the same
court said there must not be one rule for railroad companies and another for
private citizens; the constitution did not permit this.

In Levee Dist. v. Dawson, 97 Tenn. 171, 86 8. W. 1046, the supreme court
of Tennessee, referring to the state copstitutional limitations on the taxing
power, used this language: ‘‘Faxes lald primarily for the state must be laid
on all nonexempt property- according to. value, so as to make them equal and
uniform throughout the state; and taxes laid primarily for county, municipal,
or other authorized local purposes must e laid on all nonexempt property accord-
ing to value, so as to make them equal and uniform throughout the more re-
stricted territory to be especially benefited thereby.”

Railroad Co. v. Bate, 12 Lea. 574, is a well-considered case. Judge Turney, de-
livering the judgment of the court, laid down the following propositions: “I am
of opinion with Judge Totten that the revisory jurisdiction extends to any ques-
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tion of error or illegality .in the proceedings which has the effect to prejudice
the rights of a party. I also think the legislature has no power to say that
any citizen shall be deprived of the right to have all questions touching his life,
liberty, or property heard, passed upon, and determined by the regular and con-
stitutional courts of the state. Such right is inalienable. It is unnecessary, in
the present case, to go beyond the majority opinion in Wade v. Murry [2 Sneed,
56]. * * =* Although the boards may be officers of the state, and propos-
ing to discharge their duties as such, yet, if they overleap the prescribed limits
of the law under which they act, it is the right of those about to be injured
to ask for, and the duty of courts to grant, a restraining relief. We think the
petitions make prima facie cases for reliet.”

A Dill in equity exactly similar to those in the prinecipal cases was considered
by Judge Matthews in Railroad Co. v. Bate, 22 Fed. 480. The board of equal-
izers was then called the board of examiners, and was composed of Gov. Bate
and others. The preliminary injunction was denied, on the ground that the
bill 'was’' prematurely filed. A lack of equity jurisdiction was a question which
does not seem to bave been suggested by the eminent counsel in that case, nor
was it considered by the court, but the case was treated on the merits of the
application.

These are mentioned specially becauss they were cases in the circuit court of
the United States for the Middle district of Tennessee, while the Guenther
Case, before Judge Key (19 Fed. 395), was an original suit in the eircuit court
of the United States for the Eastern distriet of Tennessee. In this last case,
Judge Key, upon the proof before him, declared what he thought was a reason-
able valuation .at which to assess the property for taxation, and enjoined the
remainder of the tax laid on the overvaluation. The decision in this particular
wag substantially similar to the decision of the eireuit ¢ourt of appeals for the
Eighth circuit, referred to above.

In Wilson v. Lambert, 18 Sup. Ct. 217, 168 U. 8. 611, the supreme court of the
United States again affirmed the jurisdiction of courts of equity in this eclass of
cages, saying: “Courts of equity undoubtedly have jurisdiction to hear the eom-
plaints of those who assert that their lands are about to be assessed and subjected
to liens by a board or commission, acting in pursuance of the provisions of a
statute which has been enacted under the forms of law, but which is unconsti-
tutional, and therefore does not avail to confer the powers sought to be exercised.
Dows v. Chicago, 11 Wall. 108; Railway Co. v. Cheyenne, 113 U. 8. 516,
5 Sup. Ct. 601;  Ogden City v. Armstrong, 168 U, 8. 224, 18 Sup. Ct. 98; 2 Dill.
Mun, Corp. (4th Ed.) § 922 And a precisely similar bill was entertained be-
fore Judge Jackson (afterwards Mr, Justice Jackson) in Morrow v. Telegraph
Co., which on appeal was affirmed by stipulation. 154 U. 8. 511, 14 Sup. Ct.
1149, ’

“A proper case for equitable Interference is presented where the record of the
tax proceeding is prima facle valid and regular, and extrinsic evidence is required
to show its invalidity, so that there is not a full and adequate remedy at law to
correct an abuse of the taxing power. * * * - The illegality of the tax, or
fraud in levying it, coupled with the fact that it may result in a cloud being cast
upon complainant’s title, presents a clear case for equitable interference. The
jurisdiction to thus interfere for the prevention of a cloud upon the title result-
Ing from an illegal tax assessment Is regarded as pertaining to the Well-settled
powers of equity.” 1 Spell, Ext., Relief, §§ 664, G65.

In reviewing a tax case on certiorari, the court s confined to the record of
the board of equalization, and cannot examine evidence dehors that record, in
the absence of special statutory provision for bringing In such evidence. In
the ordirary case, therefore, certiorari is no adequate remedy. Ogden City v.
Armstrong. 168 U. 8. 237, 18 Sup. Ct. 98; Shelby Co. v. Railroad Co., 16 Lea
418, 1 8. W. 32.

In Re Tyler, 149 U. 8. 164, 13 Sup. Ct. 785, the supreme court said: “Manifestly
the object of this legislation was to confine the remedy of the taxpayer for illegal
assessment and taxation to the payment of taxes under protest, and bringing suit
against the county treasurer for recovery back; but all this is nothing to the
purpose. -The legislature of a state cannot determine the jurisdiction of the
courts of the United States, and the action of such courts in according a remedy
denied to the courts of a state does not involve a question of power.” The dis-

tinction, recogmzed by some of the cases between an'esting the assessment ot
Coing
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a tax and restraining its collection after it Is assessed, Is adverted to in the opin-
ion In this case. )

‘When constitutional provisions are self-executing, and when legisiation f{s
needed to give them effect, were questions considered in Rallroad 00 v. Ihlen-
berg, 43 U. 8. App. 726, 21 C. C. A. 546, and 75 IMed. 873.

In respect of leglslation prescribing a tariff of rates, and the application of
the fourteenth amendment as a limitation, Road Co. v. Sandford, 164 U. 8. 578,
17 Sup. Ct. 198, is a leading and instructive case.

As illustrating the purpose and effect of the fourteenth amendment, see 6 Am.
& Eng. Enc. Law (2d Ed.) 965, and cases referred to. See, also, Fraser v.
McConway & Torley Co., 82 Fed. 257;. 1 Kent, Comm, (14th Ed.) *301, *392,
and cases in notes.

In Munn v, Illinois, 94 U. 8. 123, the court, discussing the effect of the four-
teenth amendment, said: *“The constitution contains no definition of the word
‘deprive,’ as used in the fourteenth amendment. To determine its signification,
therefore, it is necessary to ascertain the effect which usage has given it, when
employed in the same or a like connectipn. 'While this provision of the amend-
ment is new in the constitution of the United States, as a limitation upon the
powers of the states, it is old as a principle of civilized government. It is found
in Magna Charta, and in substance, if not in form, in nearly or quite all the
constitutions that have been from time to time adopted by the several states
of the Union. By the fifth amendment, it was introduced into the constitution
of the United States as a limitation upon the powers of the national government,
and by the fourteenth, as a guaranty against any encroachment upon an ac-
knowledged right of citizenship by the legislatures of the states.” See, also, the
recent case of Railway v. Ellis, 165 U. 8, 150, 17 Sup. Ct. 255.

In an interstate railway line or system, there would seem to be no insuperable
difficulty in taking all the unlocated personal property actually used in. the
operation of the line, and distributing and apportioning the aggregate value on
a mileage basis. This, added to the value per mile of so much of the line as
lies within the state, would give such state a just portion of the entire value,
besides localized property. The value of the franchise might be ascertained,
and similarly distributed and apportioned, and thus the unit value reached.
This might be estimated by net earnings and other conditions relating to the
actual facts, If all the states traversed by the line would adopt a similar
method, equitable results would follow; otherwise, more likely, injustice would
be done The difficulty of dealing with this last feature could not be {enied.
Substantially such a scheme of taxation was approved as valid in Rallway Co.
v. Wright, 151 U. 8. 479, 14 Sup. Ct. 3986.

As to the difficulty and uncertainty in dealing with 1ntang1ble elements based
on such-data as the income, etc., on an interstate system, see People v. Clapp,
152 N. Y. 490, 46 N. E. 842, “It is of the very essence of taxation that it be
levied. with equality and uniformity, and that there should be some system of
apportionment. Cooley, Const. Lim. 495.” Bank v. Maher, 9 I'ed. 885. This
language I8 almost identical with that of the supreme court of Tennessee in
the 9 Helsk. case referred to in the opinion.

“It I8 obvlously unjust to make the gross earnings the basis of calculation, as
is sometimes done. A large volume of business may signify large profits, or
it may mean g loss; nor do extensive operations necessarily result from a large
investment. On the other hand, a comparatively small Investment in an opera-
tion of a-line extending for a short distance through fertile and populous sec-
tions, and enjoying a monopoly of the business, may, on a much less volume of
gross recelpts, yleld a large aggregate profit.”” 2 Spell. Priv. Corp. § 1117.

In Bank v. Maber, 9 Fed. 884, 20 Blatchf. 341, it had been decided, upon motion
for a preliminary injunction, that the assessment in question was void for fail-
ure on the part of the assessors to comply with the statute. After the decision,
an act of the legislature of the state of New York was passed, designed to cure
the invalidity of the assessment, and the act was then relled on as a defense to
the action. But the curative statute was declared void, on the ground that it
was, in effect, a legislative assessment of a tax upon a body of individuals
selected out of a general class, without apportionment or equality as between
them and a general class, or as between themselves, and also without giving
them any opportunity to be heard., 'The opinion was by Wallace, J. It was
pointed out in that case that a tender of the amount justly due was required
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only ip cases where there was an excessive, as distinguished from a vold, assess-
ment, Bank v. Maher, 6 Fed. 417.

In Association v. Topeka, 20 Wall, 663, the court said: “The theory of our
government, state and national, is opposed to the deposit of unlimited power
anywhere. The executive, the legislative, and the judiclal branches of these
governments are all of limited and defined powers.”

It was in McCulloch v. Maryland, 4 Wheat. 348, that Chief Justice Marshall
said: “That the power to tax involves the poweér to destroy.”

This destructive effect of the power to tax was referred to in Association v.
Topeka, supra, the court saying: *A striking Instance of the truth of the
proposition I8 seen in the fact that the existing tax of 10 per cent., imposed by
the Unlited States on the circulation of all other banks than the national banks,
drove out of existence every state bank of circulation within a year or two
after its passage. This power can as readily be employed against one class of
{ndividuals, and in favor of another, so as to ruin the one class and give unlim-
ited wealth and prosperity to the other, if there is no implied limitation of the
uses for which the power may be exercised.”

And in Vanzant v. Waddell, 2 Yerg. 260, decided 1829, Judge Catron (after-
wards Mr. Justice Catron) sald: “That a partial law, tending, directly or in-
directly, to deprive a corporation or an individual of rights to property, or to
the equal benefits of the general and public laws of the land, is unconstitutional
and void, we do not doubt. * * * And every partial or private law which
directly proposes to destroy or affect individual rights, or does the same thing
by affording remedies leading to similar consequences, i8 unconstitutional and
void. Were this otherwise, odlous individuals and corporate bodies would be
governed by one rule, and the mass of the community who made the law by
another. The idea of a people, through their representatives, making laws
whereby are swept away the life, liberty, and property of one or a few citizens,
by which neither the representatives nor their other constituents are willing to
be bound, is too odious to be tolerated in any government where freedom has a
name.” See Scott v. Donald, 165 U. 8. 107, 17 Sup. Ct. 262.

The better opinion, probably, is that a court of equity can only declare an
assessment illegal and vold, or excessive, and restrain further action by injunc-
tlon accordingly, leaving it to the legislature to correct or make a new assessment.
Heine v, Levee Com’rs, 19 Wall. 655; State Railroad Tax Cases, 92 U. S. 575.

DEWEY v. WHITNEY et al.
{Circuit Court, N. D. New York. February 21, 1898))

8pPECTFIC PERFORMANCE—CONTRACT T0 CONVEY.

A. and B, sisters-in-law, together purchased a parcel of land; A. taking
title to the whole, with the understanding that B. should have an acre and
a third set off to her on the western side. Each also pald for half of a
strip, 30 feet wide, leading to the highway and lake. A. thereafter con-
tracted to sell to a third party, who knew of B.'s right to the 114 acres, her
entire interest In the property. Disputes subsequently arose, and at length
the purchaser sued both A. and B. for specific performance. Held, that a
decree would be granted; the court first setting off, in its best judgment,
according to the evidence, the part intended to be reserved to B., and also
giving B. a right of way over complainant’s land to the highway.

This was a suit in equity by Melvil Dewey against Maria Whitney
and Elizabeth W. Whitney to compel conveyance of title to certain
parcels of land.

Richard L. Hand, for complainant.
Edward B. Whitney, for defendants,

COXE, District Judge. - In October, 1893, the defendant, Miss
Maria Whitney, held the record title to the premises described in



