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was an illegal combination: to restrict, monopohze, and. control trade
and: commerce.

It is not, however, necessary to multlply authorltxes dealing with
this questlon They are numerous, and they .all- clearly establish
the doctrine that commerce among the several states and with for-
eign nations must be absolutely free and untrammeled, except as it
may be regulated by congress; that no state law, with certain excep-
tions. not necessary to be here stated, will be allowed to interfere
with if, and no contract or agreement on the part of individuals, as-
sociations, or corporations will be permitted, directly or indirectly, to
hinder or restrain its natural current or volume, In the light of the
authorities and the principles they establish, it appears to me that the
constitution and by-laws of the Coal Dealers’ Association and the
agreement of the wholesale dealers with that association .come within
the prohibitions of the act of July 2, 1890, and they are therefore un-
lawful. < A-temporary injunction w1l] be prepared in accordance with
this opinion,

HILL et al. v. HITE et al.
(Gircuit Court of Appeals, Eighth Circult. February 14, 1898.)
- No. 957,

1. MorTGAGE EXECUTED ON SUNDAY—ARKANSAB STATUTE.

Under the Arkansas statute making it.a misdemeanor to labor, or to com-
pel an apprentice or servant to do any labor, on Sunday, other than cus-
tomary household' duties’ of daily necessity, comfort, or charity, a mortgage
and notes executed on Sunday are void. 79 Fed. 826 aﬁirmed

2, FeprraL Courrs—FoLLowing STATE Drcisions.

The-decisions of the highest court of a state as to the effect of its Sunday
laws upon centracts made and to be performed in the state will be followed
by the federal courts. 79 Fed. 826, affirmed.

8. M[())RTGAGE ExXECUTED ON SUNDAY — ACKNOWLEDGMENT DaTEp ANOTHER

AY.

‘Where a mortgage was actually executed on Sunday, it.is not validated by
the fact that the certificate of acknowledgment bears date of a day prior or
subsequent thereto.

4. INvALID RENEWAL OF MORTGAGE—RIGHT TO ENFORCE ORIGINAL MORTGAGE.

Where, by reason of the invalidity of a renewal mortgage, the mortgagee
has the right to enforce the antecedent mortgage, he cannot do so in a suit
to forecluse the renewal mortgage.

6. FORECLOSURE OF MOBTGAGE—RATIFICATION OF . MORTGAGE EXECUTED ON
SuNDAY—PLEADIKG.

Where, to a mortgage sued on, the defense 's set up that it was executed
on Sunday, complainant cannot make a subsequent ratification available un-
der the general repllcatlon, sbut must plead it by way of amendment in a
supplemental bill.

Appeal from the Circuit Court of the United States for the East-
ern District of Arkansas.

H. M. Hill, Thomas B. Harvey, and De Roos Balley ﬁled brief for
appellants.
. 8, R. Cockrill and Ashley, Cochrlll filed br1ef for appellees.
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Before. SANBORN and THAYER, Circuit Judges, and PHILIPS
Dlstrlct Judge. ' ‘

PHILIPS, District Judge. This is a suit“i‘n‘equity brough’t ‘by
appellants to foreclose a mortgage and ¢nforce the payment of
notes secured thereby, The mortgage is alleged to have been exe-
cuted by appellees, Henry C. Hite and Laura Hite, husband and
wife, and the notes are alleged to have been.executed by said Heury
C. Hite. The mortgage on its face bears date of March 21, 1890,
and purports to have been acknowledged on' the ‘22d day of March
1890. - The answer of defendants interposed the following defenses:
First. That defendant Henry C. Hite, at the time of the execution
of the mortgage, was too drunk to comprehend what he was do-
ing; that he was so irrational as not to understand the business
he was transacting, and did not know that he was executing the
mortgage; and that these facts. were known to the complainants,
who procured the execution of the mortgage. Second. That the real
estate covered by -the mortgage constituted the homestead of de-
fendants; and that the defendant wife executed the same under
duress of her husband, against her free will and consent; and that
these facts were known to complainants at the time the mortgage
was executed. Third. That a designated portion of the land men-
tioned in the mortgage was so imperfectly described as to be in-
capable of identification. Fourth. That the instruments in ques-
tion were executed on Sunday. Other matters were pleaded in the
answer ; which are not necessary to be considered. To this no rep-
licationv was filed, under the impression, as we assume, that the
Code of Arkansas, which does not require any replication to put
in issue new matter pleaded in the answer, was applicable to this
proceeding. This, however, was a misconception of an equity pro-
ceeding. State statutes regulatmg matters. of practice in courts of
law or equity have no effect upon the jurisdiction or practice of
the federal courts in equity cases. 1 Fost Fed. Prac. § 6; Blease
v. Garlington, 92 U. 8. 8. But, as the parties went to trial and

" proceeded upon the assumption that the matters pleaded in the
answer were at issue, the failure to file the replication may be treat-
ed as if this requirement had been waived. The circuit court,. in
passing upon the facts, found that by a vast preponderance of the
evidence it was established—TFirst, that the mortgage and notes
sued on were signed and delivered on Sunday, and that these facts
were known at the time of the execution of the mortgage to the
trustee named therein, who was also the then acting agent of com-
plainants; second, that Laura Hite, the wife, executed and acknowl-
edged the mortgage under duress, and that this fact was known to
the said trustee and agent. The court made no finding on the ques-
tion of fact as to whether the defendant Henry C. Hite was intox-
icated.

On examination of all the evidence bearing upon the lssue, we are
entirely satisfied that the conclusuon reached by the circuit court,
that the mortgage and notes in guestion were executed on ‘Sunday,

and that complainant’s agent (trustee) had notlce the,reo,f, was. cor-
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rect, ' Tt'is sustained by the great preponderance of evidence. " The
statute of that state, in force at the time of the exectition of said
1nstruments, declared that:

“Every person Who shall on the Sabbath or Sunday be found laborlng, or shall
compel his apprentice or servant to Iabo¥, or to perform other service than the

customary household duties of daily necessity, comfort or charlty, on conviction
thereof shall be fined $1.00 for each separate offense.”

The ,supreme court of the state has uniformly held that thls stat-
ute m,akes void all contracts, including notes and mortgages exe-
cuted on Sunday. Tucker’'v. West, 29 Ark. 386; Mérritt v. Rob-
inson, 35°Ark. 483; Quarles v. State, 55 Ark. 10 17 8. W. 269.
The dec1s1ons of the hlghest court of the state respectmg a contract
made and to be executed ‘there, in respect of the effect thercon of
the Sunda) laws, are binding on the federal courts. Bucher v. Chesh-
ifé Railroad Co., 125 U. S, 555, 8 Sup. Ct. 974, Counsel for ap-
pellahts,‘ however contend that as the certificaté of acknowledg
‘ment to said mortgage was dated as of Saturday, the day prekus
ta’ the’ Sunday ‘in questlon 'it'is§ unimpeachable. It is quife imi-
materlal what date the oﬁ“lcer taking the acknowledgment gave to
his certlﬁcate The mortgage did not become effective until it was
‘executed. and delivered; nor is the acknowledgment evidence of
délivery, Freeman v. Peay, 23 Ark. 439; 1 Jones, Mortg. § 501
The acknowledging officer could not give efféct to the void instru-
‘ment by writitg out his ackhowledgment as of the day preceding
or of the day. succeedlng thé execution and delivery of the instru-
ment,  The deed, if not’ executed ‘on Sunday, was good as between
the parties from the time of its execution. and ‘delivery without ac-
knowledgment

‘The result from the foregomg facts found by the court, as matter
of' law, is that’ the contract sued upon is void; and' it is therefore
unnecessary to determine’ the other matters of defense .interposed
'by the ‘answer. It is insisted, however, in the brief of appellants
coungel, that this defense should not be sustained, because it is
claimed that the evidence shows that the mortgage was based upon,
a ‘mdst meritorious c0ns1derat10n, and that defendant Henry C.
Hite afterwards recognizéd and ratified the existenée and validity
“of the mortgage and the debty thereby secured. It ddes appear from
the evidence in the case that the notes and the mortgage in ques-
tion were given in renewal of an ‘antecedent mortgage, executed by
_défendants, ori'the land in question to the complainants, to secure a
correspondmv debt. The complainants, it may be conceded, might
have proceeded, notw1thstahdmg the renewal of the notes and mort-
gage, to, foreclose the antecedent mortgage, as the taking of a new
note and mortgage was' 'fot’ payment and satisfaction of the pre-
exxstmg note and mortgage, in the absence of direct proof that the
later' ndtés and mortgage were given in extinguishment of the pre-
‘ex1st1ng debt Geib v. Reynolds, 35 Minn. 335 28 N. W. 928,
Slban v.!'Rice, 41" Towa, '465; Oliphant ''v. Eckerley, 36 Ark. 69;
‘Grégory ' v. ThomaQ, ‘20 Wend 17. ‘This would be especially 80
where the renewal” Tnort age is "thalum ° ‘prohibitum. - But the answer
‘t0"this’ is that’the suit i niot 'baged’ upon -the pre existing mortgage,
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but is brought to enforce the mortgage of March 23, -1890. It is
also to be conceded to the complainants that there is evidence in
this record tending to show that after thé execution of the mort-
gage in question, for a number of years, the defendant Henry C.
Hite, by his letters written to the complainants, and by his course
of dealing with them, recognized the existence and validity of the
debt and mortgage in questior, and that he was credited with sums
axceeding $2,000 as payments on the. first of the notes described in
the mortgage, the proceeds of shipments of eotton made by him
from time to time to the complainants. Were:it conceded that this
would be sufficient to infuse new life into the mortgage, the com-
plainants have not framed their pleading so as to make this fact
available. Under equity practice, where the answer, as in this case,
sets up new matter in bar or avoidance of the cause of action sued
on, if the complainant would interpose any matter supervenient,
such as a ratification, in avoidance of the new matter set up in
the answer, he should reply the new matter by way of amendment
in a supplemental bill; for the general replication, “which alone
is now used in equity, is a general denial of the truth of the de-
fendant’s plea or answer, and of the sufficiency of the matter alléged
in it, to bar the plamtlﬁ’s suit, and an assertion of thé truth of the
suﬁicxency of the bill, * * ‘ In the room of special replications,
amendments of the bill have been substituted, and the plaintiff must
now always be relieved according to the form and matter, either
original or by amendment, contained in his bill.” Story, Eq. PL
(10th Ed.) § 878.

Assuming, as we have, that the case should be treated as if a gen-
eral rephcatlon had been interposed to the answer, the status of the
pleadings is that the new matter pleaded in the answer stood de-
nied, ahd the making and execution of the mortgage in questlon was
reafﬁrmed, and therefore the only issues involved were and are,
was the mortgage executed and delivered as alleged in the bill? and
second, was it a fact that the same was executed and delivered on
Sunday‘? The contention, therefore, that notw1thstand1ng the con-
tract in question was entered into on Sunday, in violation of the
statute law of the.state, yet, by reason of defendant’s subsequent
acknowledgment and ratification of the contract, a cause of action
on the mortgage exists, is dehors the issues presented by the. plead-
ings. ‘Bank v. Armstrong, 62 Mo..59; Currier v. Lowe, 32 Mo. 2033

Wade v. Hardy, 75 Mo, 399 The decree ‘of the circuit court in
aﬂirmed ‘

UNITED STATES v. ADDYSTON PIPE & STEEL CO. et al.
(Clrcuit Court of Appeals, Saxth Cn-cuit. Febr‘uary 8, 1898)
5 ‘ - No 498,

1. MONOPOLIES—CON’I‘RACTB ™~ RESTMINT OF TRADE-——COMBINATIONS
- Contraets that were in unréasonable réstiaint of trade at compmon law were
not unlawful in the sense of béing, criminal, or ag giving rise to an action
for damages to one prejudlclally a,ffect thereby but were simply vold, and
ot enforceable. The effect of the anil-trust. Jaw of 1890.is.to. render such



