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UN~ITED‘S’i‘ATES v. COAL DEALERS' ASS'N OF CALIFORNIA et al
(Circuit Court, N. D. California. January 28, 1898.)
' No. 12,530.

1. MoNOPOLIES—ANTI-TRUST LAW—RESTRAINING ORDER.

Under section 4 of the anti-trust law of July 2, 1890 a restraining order
may be issued without notice, under the clrcumstances sanctioned by the
established usages of equity practice in other cases.

2. PARTIES IN EQUITY—UNINCORPORATED ASSOCTATION.

In a suit In equity to restrain an alleged unlawful combination acting as
an unincorporated association, it is sufficient' that the association, together
with a large number of its members, as individuals and officers of the asso-
ciation, are made parties defendant.

8. MoNOPOLIES—COMBINATIONS 1N RESTRAINT OF TRADE—ANTI-TRUST LAw.

Under the anti-trust law of July 2, 1890, a contract or combination which
imposes any restraints whatever upon interstate commerce is unlawful; and
it is immaterial whether or not the restraint is a fair and reasonabie one, or
whether it has actuaily resulted in increasing the price of the commodity
dealt in,

4. SAME—INTERSTATE COMMERCE. ‘

‘Where coal is brought from other states and foreign countries to a certain
city by importers and dealers, who, by a combination with a local coal dealers”
association, regulate the retail prices arbitrarily, and provide against free com-
petition, such combination Is one in restraint of in:erstate commerce, in the
meaning of the act of 1890.

In Equity.."

Bill by the United States against the Coal Dealers’ Association of California
and the members of the association, and against Charles R. Allen, Central Coal
Company, R. D. Chandler, George Fritch, J. C. Wilson & Co., Oregon Improve-
ment Company, Oregon Coal & Navigation Company, W. G. Staﬁ:'ord, trading as
W. G. Stafford & Co., R. Dunsmuir’'s Sons, John Rosenfeld, Louis Rosenfeld,
and Henry Rosenfeld, partners, trading as John Rosenfeld Sons. The bill is
brought to secure the dissolution of the Coal Dealers’ Association of California,.
and to set aside an agreement between the said association and the-other defend-
ants, relating to the sale of coal in the city and county of San Francisco, alleged
to be in restraint of trade and commerce, in violation of the act of July 2, 1890,
and for an iujunction restraining the defendants from further agreeing, com-
bining, conspiring, and acting together in maintaining rules and regulations and
rates and prices for coal brought from British Columbia, Washington, and Oregon
to San Franciseo, for domestie purposes as fuel.

H 8. Foote, U. 8. Dlst Atty., and Alfred L. Black, Sp. Asst. U. 8.
Atty.

R. Y. Hayne and Wllham Craig, for respondents Coal Dealers”
"Ass'n of California, Oregon Coal & Navigation Co., W. G. Stafford, and
R. D. Chandler.

James T Boyd and W. H Fifield, for respondent R. Dunsmmrs
Sons.

W. 8. Goodfellow, for respondents Central Coal Co., John Rosen-
feld, Louis Rosenfeld, and Henry Rosenfeld, partners tradmg as John
Rosenfeld Sonag.

John A. nght and George R. Lukens, for respondents J. 8. Wil-
son & Co.

T. C. Coogan for respondents Charles R. Allen and George Fritch.

MORROW Circuit Judge. This is a bill in equity, brought by the
United States attorney, upon the authority of the attorney general, in
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the name of the United States, against the Coal Dealers’ Association of
California and the members of the association and certain firms and cor-
porations doing business in 8an Francisco, for the purpose of dissolving
the Coal Dealers’ Association, as an unlawful combination, and to set
aside an agreement between the said association and the other defend-
ants, alleged to be in restraint of trade and commeree,inviolation of the
act of congress entitled “An act to protect trade and commerce against
unlawful restraints and ‘monopolies,” approved July 2, 1890. It is al-
leged in the bill that the Coal Dealers’ Association and the officers and
members thereof are an unincorporated organization, composed of
retail dealers in coal, residents in the city of San Francisco, and of
miners and shippers of coal, who are regidents of and are carrying on
business in the city of San Franmsco that R. Dunsmuir’s Sons are
the agents and largely interested in and contrel and import coal
from the Wellington colliers of British Columbia, from which comes
a large part of the ¢oal shipped from British Columbia; that R. D.
Chandler is a wholesale coal dealer in the city of San Francisco, and
imports and brings and deals in and sells coal breught from the
state of Washington; that J. C. Wilson & Co. deal in coal brought
from British Columbia; that the Oregon Coal & Navigation Com-
pany own coal mineg in the state of Oregon, and import and bring
coal to the state of California from said mines, and sell the same at
wholesale; that W. G. Stafford & Co. import and bring coal from the
state of Oregon; that the defendants and their associates comprise
all the Wholesale dealers who handle, bring, and import, and sell eoal,
used in San Francisco for domestic purposes as fuel; and that the
said defendants, combined together, can absolutely control the price
charged for coal for' domestic purposes as fuel at said city of San
Francisco, by reason of the fact that San Francisco is located at such
a distance from all coal mines, other than those controlled by the
defendants, that the rates of transportation are prohibitory, and
make it an impossibility to import or bring coal as fuel for domestic
purposes from any place or places or mines other than the mines
owned, operated, and controlled by the defendants, or some of them;
that'all the coal mined in the state of California that is used as fuel
in said San Francisco is owned and controlled by the defendants, or
some of them. The bill further alleges that the city of San Fran-
cisco is & city of 290,000 population and upward; that the inhabit-
ants generally use coal as fuel for domestic purposes, and that it is
to them one of the prime and common necessaries of life; that they
use, as. fuel for domestic purposes, about 800,000 tons of coal an-
nually, of which amount more than 700,000 tons are mined in British
Columbia and in the states of Oregon and Washington, and imported
and_brought to San Francisco; that the small percentage of about
50,000 tons is mined and produced in the state of California; and
that this domestic product has no practical effect on the market price
of coal in San Francisco. It is further alleged that in the year 1895
there were in the city of San Francisco divers and numerous persons
engaged in the retail coal business, supplying coal as fuel for domes-
tic purposes to the inhabitants of said city; that said coal came,
in large part, through the agency of the dealers mentioned in the
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bill, from British Columbia, the state of Washington, and the state
of Gregon; that the retail dealers, in combination with certain whole-
sale dealers and importers of coal from British Columbia, and those
bringing, coal from the states of Washington and Oregon, and other
dealers mentloned with intent to form a contract, trust, and con-
spiracy in restramt of the trade and commerce between Brltlsh Co-
lumbia, the state of Washington, the state of Oregon, and the state
of California, and with intent to monopohze and to attempt fto mo-
nopolize, and combine and conspire to monopolize, the coal trade
and commerce between British Columbia, Washington, Oregon, and
California, to the extent of the coal used in the city of San Francisco
as fuel for domestic purposes, did associate themselves together in
the state of California, and on the 11th day of September, 1896,
adopted a constitution and by-laws, the provisions of which are set
out in full in the bill. For the present purpose, it will only be neces-
sary to notice the following articles and sections:

Constitution,

“Article’ 1, .Title and Object. (a) The title. 01' this organization sha]l be the
“Coal Dealers’ Association of California,” with pringipal place of business in San
Francisco. = (b) It shall have for its object the furnishing of information to its
members as to sales of coal made by wholesale dealers to the retail dealers, and
by retall dealers to consumers, and also the names of any dealers who have
heen guilty of violating any of the rates or rules made from. time to time by
this organization, and the furnishing of as complete a list as possible of delin-
quent consumers, and such other matters as may be decided upon.

“Art. 2. What Constitutes’ a Dealer. (a) Any person who engages In the
sale of coal as regular business, buying to sell again, who shall own and operate
a yard, keeping an office, and displaying a sign, shall be.regarded as a retail
dealer. ‘(b) All miners and shippers shall be eligible to membership in this asso-
ciation, provided such miner and shipper shall not make a practice of selling
coal, at retail, at less price than the retail dealers.”

“Art, 4. Pees—Du°s~As<essments (a) The admittance fee for membership
shall be two hundred (200) dollars, and must invariably accompany the appli-
cation. (b) The amount of dues shall be fifty cents per month, payable quarterly
in advance, and to date from the first day of the month following the month in
which the member was admitted. (c) Assessments may be levied by a two-
thirds vote of the memhers present at a regular meeting, but only in such cases
when the interests of this association as a business soclety require it. (d) No
assessment shall be levied unless it is expressed in the notice of meeting that 'a
resolution to levy an assessment will be introduced.’ ”

“Art. 8. Fallure to Pay Dues, Assessments, or Fmes—-Charges—Right of Appeal.
(a) If any member shall neglect or refuse to pay the monthly dues and. assess-
ments as provided in the constitution and by-laws of this association within three
days after the same have become due, he or they shall no longer be considered
members of thig association,..or participant in its benefits, and shall surrender
certificate of membershlp, but a written or printed notice must be sent, at the
expiration of said time, to all those members who are delinguent, and may be
reinstated within ten days thereafter by paying in full all dues S

By-Laws.

“Sec, 3. Ofﬁq‘ers ‘and Their Duties. * * % (¢) The secretary, prior to tak-
ing his office, shall be required to give a bond, for the faithful performance of
his duties, in the.sum of oné thousand (1,000) dollars, with: two. sureties quall-
fying for the sum of five hundred (500), dollars each, and satisfactory to the
board of directors. He shall collect all dues, issue all communications, notices,
and other correspondence not provided for. He shall keep a register of all
members of the association, together with a regular set of ‘books ‘for the proper
eonduct of ‘husiness; receive all moneys due the association, and pay the same
over to the tregsurer; sign all orders on the treasurer for the payment of such
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bIHS as may be approved by‘ a majority of the finance and certificate’ ‘purchasing
committees. He shall keep a record, in a book provided for the purpose, of
all transfers of certificates of membership, be the custodian of all properties
of the association; receive all charges made of violation of the card rates and
rules, and refer the-same to the grievance committee for action, after- using due
dlligence in securing such facts in the case as possible. He shall devote his
entire time fo the associatioh, and’' under no circumstances is he allowed to be
associated in any manner Wlth any other business. He shall, on receipt of find-
ings of the gnevanee committee, notify the wholesale dealers of such report,
and request, in writing, that they impose the penalty for such violation. His
compensafion shall be fixed by the board of directors. * *

" “Sec. 4., Standing Committees. ' (a) A grievance committee consmtmg of three
persons shall be appointed by the president, from the board of directors, on the
first Monday of every month, to serve without compensation until the first
Monday of the following month, or until their successors are appointed. They
shall assemble whenever requested to do so by the secretary, and receive and
investigate all ¢harges of violation of card rules or rates preferred against any
coal dealer or agent in the city and county of San Francisco, and report their
findings ' tQ the secretary. They shall have the power to fix the time limit for
the payment of any fines imposed by them. * * *?

“Sec. 9. Advertising, Circulars, ete, (a) Dealers in advertising coal are not
permitted to state prices without adding the names of coal to be had for the prices
named; both names and prices to correspond exactly with those on rate card.
(b) Any clrculars, posters, dodgers, cards, or signs conflicting with the card
rates or rules displayed, found on the streets or circulated in any manner what-
soever, shall subject the dealer or agent, who caused their distribution, to
the penalties, as are provided In section 13 of these by-laws for selling coal in
violation of card rates or rules.

“Sec. 10. Two or More Yards. A member having two or more yards cannot
dispose of his certificate of membership in the sale of one yard, and retain his
membership in the association.

“Sec. 11. New Yards. Any member opening a new yard or yards after June
14th, 1895, in addition to the one that secured his admission in the association,
shall be liable for an additional two hundred (200) dollars admittance fee and
monthly dues for each yard so opened, in order for such yard or yards to partici-
pate in the benefits of the association,

“Sec, 12, Standard Rules and Weights. (a) No dealer shall give more or less
than 100 pounds to 1 sack; 500 pounds to 5 sacks, or 14 ton (short); 1,000 pounds
to 10 sacks, or 14 ton (short); 2,000 pounds to 20 sacks, or 1 ton (short); 2,240
pounds to 1 ton {(long). (b) All long tons must be delivered in bulk. Names of
coal must appear on bill exactly as they read on rate card. A load of coal
delivered in bulk shall be per ton of 2,240 pounds. If handled after arrival at
customer’s place, an additional charge of fifty cents per ton must be made. A
ton of coal delivered in twenty sacks, and put in bin, shall be 2,000 pounds. No
premiums or presents are permitted to be offered as inducements for purchasers
to buy coal. (c) Dealers shall be permitted to sell and deliver fifty pounds of
coal at one-half card rates for one hundred pounds, but in no case shall they
be allowed to sell coal in quantities ranging between fifty pounds and one hun-
dred pounds.

“Sec. 13. Violations—Penalties. (a) If a dealer or agent, member or non-
member, be found guilty of selling coal in violation of the card rates or rules,
he shall be subject to a fine of not less than ten (10) dollars nor more than one
hundred (100) dollars for first offense, not less than twenty-five (25) dollars
nor more than two hundred (200) dollars for second offense; if a member of the
association, be suspended and compelled to pay retail prices for third offense until
restored to membership in good standing by the board of directors. * * *

““Sec. 14. Agreement. The following agreement between the wholesale coal
dealers of the city and county of San Francisco, Cal, and this association, is
WZwereby embodied in this section, and made a part and parcel of the by-laws of
this association:

“ “This agreement, made this first day of June, A. D. 1896, by and between
the Coal Dealers’ Association of California, an association, and the undersigned
wholesale coal dealers, witnesseth: (1) That the purposes of this agreement are:
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First, protection to consumers In receiving full amount and kind of coal pur-
chased; second, protection to dealers in obtaining sufficlent margin to carry on
& safe business with justice to consumers. (2) That said wholesale dealers will
not, nor will any. or either of them, during the continuance of this agreement,
gell coal at trade rates.to any one not having an established yard; nor will any
or either of them sell coal at less than card rates to consumers, except in such
cases a8 may be provided for by agreement among said wholesale dealers them-
selves. (3) That sald wholesale coal dealers hereby acknowledge the request
of the.Coal Dealers’ Assoclation of California, made to them on the sixth day of
May, 1896, to charge one dollar ($1.00) per ton additional over present trade rates
for all coal sold by sald wholesale dealers, or any or either of them, to the
retail dealers in the city and county.of San Francisco, who are not members of
sald association, and hereby agree to comply with saxd request, and will during
the continuance of this agreement charge one dollar ($1.00) per ton additional
over trade rates for all coal sold to dealers carrying on business in said city and
county who are not members of sald association. (4) That upon receiving proof
from the Coal Dealers’ Assoclation. of the violation by .any retall coal dealer of
any of the rules of business printed on the rate card issued by said association,
and being satisfied that the charge is established, said wholesale coal dealers
agree, and each of them agrees, to, and will, charge the dealer so violating said
rules or rule consumers’ rates thereafter for coal, until said retail dealer, if a
member of said association, shall have been reinstated to membership in’ the
Coal Dealers’ Association of California by the vote of the board of directors of
sald association, or, if not a member, until he shall have paid such reasonable
penalty as may be imposed upon him by said assoclation. (5) That the follow-
ing rules and rates shall be enforced during the continuance of this agreement:
That rates at which coal shall be sold to consumers shall be as shown on the
rate card issued from time to time by thé Coal Dealers’ Association of California.
A ton of coal delivered in twenty (20). sacks, and deposited in bin, will be 2,000
pounds; and no more nor less than twenty sacks shall conrstltute a ton so de-
livered. A ton of coal delivered 'In bulk shall be 2,240 pounds. For coal in
bulk handled after arrival at place of delivery, an additional charge of fifty
cents per ton shall be made, provided, however, if the handling after arrival
at place of delivery consists only of shoveling or dumping coal in place of de-
posit, no additional charge shall be made. All long tons must be delivered in
bulk. (6) That any miember of the Coal Dealers’ Assoclation furnishing coal
to another dealer who has been duly adjudged by the Coal Dealers’ Association
of California guilty of violation of the rules or any rule of said association printed
on said rate card will himself suffer the penalty imposed by said association for
violation of said rules. (7) That no member of. the Coal Dealers’ Association
shall have the right to transfer his certificate of membership in said association
until all indebtedness due to said wholesale coal dealers, or any of them, by the
member of the said Coal Dealers’ Assoclation holding said certificate, shall have
been paid, or until an adjustment between the debtor and creditors shall have
heen satisfactorily made by such debtor and creditors. (8) That in the event of
the discontinuance of business by any member of said Coal Dealers’ Association,
and his faillure to promptly settle his indebtedness due to said wholesale coal
dealers, or any of them, then sald Coal Dealers’ Association shall have the right
to declare such delinquent thember’s certificate forfeited to said wholesale coal
dealers parties hereto, who are his creditors. That the said wholesale coal deal-
ers for whose benefit said forfeiture takes place shall have the right to sell said
membership certificate, and, upon the sale thereof, shall apply the proceeds of sale
to the payment of the claims of the wholesale coal dealers parties hereto, holding
claims against such delinquent member., That, after the application of the pro-
ceeds of such sale to the payment of the claims of said wholesalers, any surplus
remaining shall be paid to the delinquent member. (9) And, in the event of a
sale of bhis business, wholesale dealers shall decline to furnish coal to his suec-
cessor, at the discretion of the association’s directors, until the seller has paid
all bills due by him to the wholesale dealers, who are parties hereto. (10) That
this agreement does not apply to steam, hotel, restaurant, or church trade, nor
to such trade as must be, necessarily, reserved by wholesale dealers as a means
of protection to steam trade, and referred to in section 2 of this agreement. (11)
That this agreement shall continue in full force and effect for the period of two
years from date hereof, and shall apply only to said wholesale coal dealers and
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rcietaﬂ coal dealers carrying on business within the city and county of San Fran-
cisco
“‘In witness whereof, the parties ‘fiereunto set thelr hadds, the day and year
first above written, sald Coal Dealers’ Assoclation signing by its president and
secretary, thereunto authorized by resplution of . said assbeiation duly passed,
and said wholesale coal dea.lers s1gmng ‘their respective names.
“ ‘[Signed] " "Coal Dealers’ Asg'n of California,
“ By P, Lynch, President,
“ By E. K. Carson, Secretary.,
# ‘Charles R. Allen.
# ‘Central Coal Co.,
“By J..J. McNamara,
#R. D. Chandler. °
- ‘Geo. Friteh, :
“‘Per:J. Homer Fritch,
s ¢, Wilson & Co. ‘
b ‘Orevon Improvément Co.,
~¢ ¢John L. Howard, Manager
% ‘Oregon Coal & Navigation. Co.,
“ By (. M. Goodall, Vice Pres.
“W. G Stafford & Co.
# ‘R, Dunsmuir & Sons,
e ‘ByC H. Youett!

“Sec, 15. Agencles or Offices. (a) Any niember having agencles or offices
other than those located at his yard, for the ‘sale of coal, shall'-be compelled to
have a certificate of membership for each of said agencies or offices. (b) In the
event of the failure of any member-to secure a certificate of membership for
each agency or office, as referred to in paragraph (a) of this section, within five
days after a written motice shall have been sent himi by the secretary, he
shall immediately cause the same to be closed, or subject himself to & fine of not
less ‘than ten (10) dollars nor more than one hundred (100) dollars for - each
agency or ¢ffice that is known to be operated by him or for his benefit. )

“Sec, .16. Sales to Nopmember, Dealers or Agents, (@) No member of this as-
sociation shall be permitted to sell dealers or ageqts, who' are nonmembers, coal
for less than consumers’ prices. * *

'l‘he bill further alleges that the constltutwn and by- laws, since
their adoption, have been, and now are, in full force and effect, save
as amended by making the fee -of membership $500 instead of $200,
as is provided in article 4 of the constitution, and by amending sub-
division 3 of the agreement, set out in section 14 of the by-laws, by
changing the words “one dollar ($1)” to “two dollars ($2),” where
the same appears in said paragraph, and by changing the schedule
of rates from time to time, so that the sehedule of rates and rate card
are as set forth in the bill. The terms of the agreement between the
Coal Dealers’ Association and the importers and wholesale dealers
in coal, a8 set forth in the by-laws of the Coal Dealers’ Association,
are made the subjeet of still further allegations of combination, con-
spiracy, and confederation between the coal dealers in the establish-
ment and maintenance of arbitrary rates for-coal in.San Francisco,
and in depriving the residents of San Francisco.of the benefits of
free competition between. owners, importers, and dealers in coal
from British Columbia, Washington, and Oregen, whereby the trade,
traffic, and commerce in this article has been monopolized and re-
strained, and dealers in coal who have been, refused or were unable
to become members of the Coal Dealers’ Association have heen com-
pelled to desist from said business, and have been restrained, from
carrymg on theu‘ trade, business, and dealing i in coal in/the gjty of
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San Frantigds  brought fromi’ British Columbia, Washington, ‘and
Oregen, ., Theprayer of the bi]l is that the Coal Dealel;s Assaociation
be dlssolved, ‘and that the agreement between said association and
the wholesale dealers be-set aside; and that the defendants be en-
joined and prohibited from’ further agreeing, combining, conspiring;
and actmg ‘together.to maintain rules and regulations and rates and
prices for.coal brought from British Columbia, Washington, and Ore-
gon to San Francisco, for:demestic"purposes as fuel, to hinder trade
and commerce between said states and foreign countues, and that
all and eac¢h of them be en;omed and prohibited from entering and
continuing in the combination, assoeiation, and conspiracy to deprive
the people of the city of San’ Francisco of such facilities, rates, and
prices for coal brought from Bmtls}l Columbla, Oregon, and Wash-
ington .to the city of San ‘Francisco, in the state of California, as
will be afforded by free- and unrestrained competition between the
owners, operators, importers, and dealers of said coal used from said
places in said city of San’ Franmsco, for domestic purposes as fuel;
and that all and each of said defendants be enjoined and prohlblted
from agreeing, combmlng, and conspiring and acting. together to
monopohze, or attempt to monopolize, said trade and .commerce in
coal between said states of Qregon, Washington, California, and
said foreign country of British Coluribia; and that all:and each of
said defendants be enjoiried and prohlblted {rom ggreeing, combin:
ing, and conspiring and-acting together to prevent each and any of
their -agsociation from importing,:dealing, and delivering. coal from
British Columbia, Washington, and Oregon to the city of San Fran:
cisco,’ state of Cahforﬂla, and ffoxh dealmg in the'trade and commerce
of the same betwéen said &tates and said. foreign .country at such
rates as shall be fixed by each of said defendants actmg mdepend-
ently and separitely on'its own behalfi’

Two affidavits supportmg the maftertal allegatlons of the hill Were
filed with ‘the bill on Décember 16, 1897. * One of these, made by a
retail coll dealer in' San Franmsco, who is not a member of the Coal
Dealers’ Assomahon, alleged, among other things, that, by reason
of the fact that the constitution aitd by-laws of the Coal Dealers’
Associatwn and the agréement ‘betweesi the wholésale dealers and
said association prohibited the sale’to hinmi' of coal brought from
Washington, Oregon, ahd British ‘Célumbia except at advanced
prices; he had béen greatly réstrained and hindered in his déalings,
Upon this showing; ‘the court issued an order requiring the defend-
ants to'show cause, on the: first Mondﬁy in January, 1898, why an
injunetion should not be issued, as prayed for in the'bill, pending
the litigation, and in ‘the' meantlme the ‘defendants were restramed
and 'prohibited from chargmg or colléeting from persons engaged in
the retail ‘coal trade in“the city of San Franciseo 4 price in-excess
of the same charged and collected from meémbers of the Coal Dealers’
Association for like' purchases, in ‘quantity and ‘quality, of coal 'im:
ported or brought from British Columbia, and from the statés of
Washington and Oregon. = On Decembet 18 1897, the defendants
appeared dpecially, and moved to set as;de'the prehmmary restraiii-
ing order; upon the grounds that the ordét was made without notice
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to the defendants; that no irreparable injury had been ghown to
be probable by reason of the conduct of the defendants in the particu-
lars in which they are sought to be restrained jn the preliminary
restramlng order, nor in any particular; that the restraining order
was not in a,ccordance with the rules of practice of this court in
such cases; that the act of July 2, 1899, commonly known as the
«Anti-Trust Act,” does not provide for any preliminary injunction or
restraining order The hearing of this motion. was: noticed for De-
cember 28, 1897, and afterwards continued to the first Monday in
January, 1898 when it was heard at the same time with the order to
show cause. The two matters will now be, considered together.
Section 4 of the act of July 2, 1890, provides as follows:

“The several circuit courts of the United States are hereby invested Wlth juris-
diction to prevent and restrain violations of this act; and it shall be the duty of
the several district attorneys of the United States, in their respective districts,
under the direction of the attorney general, to mstltute proceedings in equity to
prevent and restrain such violations. Such proceedings may be by way of peti-
tion setting forth the case and praying that such violation shall be enjoined or
otherwise prohibited. When the parties complained of shall have been duly no-
tified of such petition, the court shall proceed, as soon as may be, to the hearing
and determination: of the ease; and pending such petition and before final decree,
the court may at any time make such temporary restrainjng order or prohibition
as shall be deemed just in the premises.” ‘

Under section 718 of the Revised Statutes, the court or judge is au-
thorized, whenever notice is given of a motmn for an injunction, to
grant an order restraining the act sought to be enjoined until the de-
cision upon the motion, where there appears to be danger of irre-
parable injury from delay " In so far as the language of the anti-
trust ‘act differs from the provisions of the Rev1sed Statutes, it ap-
pears to have been the intention of congress to provide a more direct
and summary proceeding in reaching the mischief which it was the
purpose of the statute to remedy than had prevailed before under the
general rules of equity practicee. I am therefore clearly of the
opinion that, under section 4 of the anti-trust act, a restraining or-
der may be 1ssued by the court or judge without notice, under the
c1rcum.stances sanctioned by the  established usages of equity prac-
tice.  That practice requires, as a general rule, that notice of an ap-
plication for a temporary restraining order, as well as for an injune-
tion, shall be given to the person agamst whom it is desired; but
in very pressing cases, where the mischief sought ‘to be prevented is
serlous, imminent, and irremediable, the courts will grant a restrain-
ing order Wlthout ‘notice, and they will do so where the. mere act
of giving notice to the defendant of the intention to make the appli-
cation miight of itself be productlve of the mischief apprehended, by
inducing him to accelerate the act in order that it might be completed
before the time for making the apphcatmn has arrived, Fost. Fed.
Prac. § 231. 1In the present case theré is no allegation in the bill
that the retail coal dealers or coal cong qmers of ‘San Francisco, for
whose benefit it may be assumed the action is, brought, w111 -sufler
irrepara'ble mjury by delay; but thé anti-trust act does not, in’ terms,
requirg’ such a showing to. justify the court in issuing. a rwtg ning
order, anﬂ it may well be doubted Whether such a showing, vgoui
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required ‘even under the generél rules of equity practice in a case
mvolving a_quéstion of mpinopoly and. restraint of trade. Barthet
v. City of New Orleans, 24 Fed. 563; U. S. v. Addyston Pipe &
Steel Co., 78 Fed. 712, 716. It will not be necessary, however, to
pass deﬁmtely upon thls question in this case, since it is my pur-
pose to consider and:determine, without further delay, the questions
presented upon ‘the ‘order to show cause why an injunction should
not issue pending the litigation. But, before proceeding to that
feature of the case, there is a further ob]ectmn to be noticed.

It is contended that, as the Coal Dealers’ Association is an unin-
corporated company, 1t cannot be brought into court by making it
a party defendant by that name. In equity, the action must be
against’ the individuals -comprising such an association; but there
is this exception: Where the parties are numerous, some of them
may. be brought in as representing the whole association. The
title of this case is against “The Coal Dealers’ Association of Cali-
fornia, and All the Members of Said Association,” and also against
17 individuals, who are designated as “Members and Officers of said
Association.” The return of the marghal shows that all these in-
dividuals, have been served; that the president of the association
has been served as an 1nd1v1dual and as president of the association;
and he has appeared in the capac1t3 of president in the affidavit
filed by him, ‘as has also the secretary of the association. This, I
think, is SHﬂiment under the rule requiring sufficient parties, to
represent all the adverse interests in the suit.

In response to thie order to show cause, affidavits have been in-
terposed by the defendants for the purpose of disproving the equity
upon which the motion is founded; also a demurrer to the bill and
parol extéptions to its legal suﬂielency " The affidavits tend to show
that the stdtement in the bill, that 800,000 tons of coal are used
anhually as fuel for domestic purposes by the ‘inhabitants of San
Francisco,’ s not true} that the number of tons so used does not
probably ‘exteed 400 000 ‘tons, and ‘the amount imported and brought
into Sam- Franmsco annually from Bmtlsh Columbia, Washmgton,
and" Oreg'on and used for domestic’ purposes, is not in excess of
300,000 tons; that the defendants namied in the bill as wholesale
dealers ahd, 1mporters of coal are not all the wholesale dealers who
handle, 'buy, and fmport, and sell coal used in San Francisco for do-
mestic purposes; that the Black Diamond Coal Company is a cor-
poration whlch handles, brmgs, and imports and sells coal used us
fuel for’ dondestlc purposes, and that this corporation is not asso-
clated with’ any of the defendants, nor a party to the agreement with
the ‘Coal Dealers’ Assomapon of California; that the price and cost
of mlnlﬁg and transportmg coal from British Columbia, Washington,
and Oregon have not been materially cheapened within the past few
years, but have lately been increased, owing to the mine owners’ in-
ability to procure a sufficient number of miners, since the exodus to
the Alaska gold fields, and'also by reason of the high, rate for trans-
porting coal from the above-mentioned places, due to the .great de-
mand for velsels in Alaska trade; that before the organ;gatmn of
the Codl Dédlers” Asdotiation, and beforé the agreement mentioned
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in the bill, the prices of all coals sold in the city and county of San
Francisco, except British Columbia coal, used as fuel for domestic pur-
poses; were, largely in excess of the prices now charged; that in
May;. 1896, -one month previous to the organization of the Coal Deal-
ers” Association, British Columbia coals were $9.50 and $10 per ton,
Washington coals were $8 per ton, Oregon coals $7.50 per ton; and
a few months after said organization Washington coals were re-
duced to $7.50 per ton, and fluctuated from that price to $8, $7, and
$7.50, which is the highest price; Oregon coals were reduced to $7
per ton, then $6.50 and $6.25, and now is $6.55; British Columbia
coals have not changed in price, notwithstanding the duty on coal
has been increased 40 cents to 67 cents per ton; that, prior to the
organization.of the Coal Dealers’ Association, there were many per-
sons engaged in the retail coal trade in the city of San Francisco
who practiced dishonest methods. in giving short weights, substi-
tuting lower grades of coal for better grades, and in omitting to pay
the amounts due from them to the wholesale dealers, to the injury
of the wholesale dealers as well as to the retail trade. It is alleged
that, in order to discourage these evils, the Coal Dealers’ Associa-
tion was formed and-the agreements entered into between the as-
sociation and the wholesale dealers, and it was in consideration of
this partial security that the wholesale dealers agreed to sell to.mem-
bers of the association at a price less than that charged to non-
members; that the agreement was entered into only for the purpose
of dealing with and affecting coal in the state of California and city
and county of San Francisco, and not for the purpose of monopo-
lizing, conspiring, or attempting to monopolize or restrain the coal
trade and commerce between British Columbia, Washington, Ore-
gon, and California. . It is further alleged that no sale of coal im-
ported from any other state or territory is made to any member of
the Coal Dealers’ Association until after the same has been imported
and delivered to the wholesale dealers, and bulk broken. The af-
fidavits .contain other allegations in relation to the coal business,
which it will not be necessary to motice, in the view I take of the
matters: proper to be considered on this motion.

The title of the anti-trust act indicates the comprehensive scope
and purpose of the statute. It is “An act to protect trade and com-
merce against unlawful restraints and monopolies.” It is not limit-
ed torcontracts and agreements that were unlawful at common law,
nor to restraints and monopolies in violation of state statutes,

In U. 8.v. Trans-Missouri Freight Ass'n, 166 U. 8. 290-327, 17
Sup: Ct.:540, the supreme court, referring to this title, said:

“The title refers to, and includes; and was intended to include, those restraints
and monopolies which are made unlawful in the body of the statute. It is to
the statute itself that resort must be had to learn the meaning thereof, though
a resort to the title here creates no doubt about the meaning of and does not alter
the plain language contained in the text.”

The first and second sections of the act are as follows:

“Section 1, Every contract, combination in the form of trust or otherwise, or
conspiracy, i restraint of trade or commerce among the several state§, or with
foreign nations, is hereby declared to be illegal. Every person who. shall ‘make
any such contract or engage in any such combination or conspiracy, shall be
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deemmed gullty of a mlsdémeanor, and, on convietion thereof, shall be punished
by. fine not exceeding five thousand dollars, or by imprisopment not exceeding
one year, or by both said punishments, in the discretion of tge ‘court.

“Sec. 2, Every persor who shall menopolize, or attempt ito- monopolize, or
combine or conspire with any other person or persons, to monopolize any part of
the ‘trade or éommerce.among the several states, or with foreign nations, shall
be deemed guilty of a misdemeanor, and, on convictwn, thereof, shall be punished
by fine not exceeding five thousand dollars, or by imprisonment not exceeding
one year, or by both said punishments, in the discretion of the court.”

In the Freight Ass'n Case, supra, it was contended that this
statute, in. declaring illegal every combination in the form of trust
or, otherwise, or conspiracy in restraint of trade or commerce, did
not mean What its language imports, but that it only meant to de-
clare illegal any such contract which is in unreasonable restraint of
trade, while leaving all others unaffected by the provisions of the
act, The court discusses this question, and arrives at the conclusion
that: R

“When, therefore, the body of an act pronounces as illegal every contract or
combination in restraint of trade or commerce among the several states, ete., the
plain and ordinary meéaning of such language is not limited to that kind of con-
tract alobe which is in unréasonable restraint of trade, but all contracts are in-
cluded in such language, and no exception or limitation can be added without
placing in the act that which has been omitted by congress.” )

It is ‘therefore no defense of a contract or combination, alleged to
be in‘violation of the act, to say that, in view of all the circum-
stances and conditions, the contract or:combination imposes only a
fair ‘and reasonable restramt upon trade and commerce. The ques-
tiow i8, does it impose any restraint whatever? If it does, no mat-
ter how little or reasonable it may be, it is within the prohibition.
This interpretation is in harmony Wlth the other provisions of the
statute, which make it unlawful to monopolize, or attempt to monopo-
lize, any part of the trade or commerce among the several states or
with foreign nations.- The contract under consideration in the
Freight Ass'n  Case related to traffic rates for .the tramsportation
of persons and property by competing common carriers by.railroad;
but the doctrine of the case applies as well to articles of comrmerce—
the subject of transportation—as it does to the business of trans-
portation itself; and the clear and positive purpose of the statute
must be understood to be that trade and commerce within the juris-
diction of the federal government shall be absolutely free, and no
-eontract or combination will be tolerated that 1mpedes or restricts
their natural flow and volume.

Under the law as thus interpreted, two questions arise upon the
facts in the present case. First. Do the constitution .and by-laws
of the Coal Dealers’ Association and the agreement of.the association
‘with the impor’cers and wholesale dealers operate’ in restraint of
trade and commerce, or monopolize any part of the trade or com-
merce of San Francisco? Andg, if so, second, does this restraint or
monopoly extend to any part of the trade and commerce carried on
between thls state and Oregon Washington, or British' Columbia?

There is no difficulty in arriving at & conclusion with'respect to
the first:question. The constitution of, ithe:Coal Dealers’ Association
provides; among other things, that its. obJect is to furnish information
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to its members as to;sales of coal made by wholesale dealers fo the
retail dealers, and by retail .dealers to consumers, and also the names
of any dealers who have been guilty ¢f violating any. .of the rates or
rules made from time to time by the orgamzatlon A refail dealer
is defined as'any persom who engages in the sale of coal as regular
business, buying to sell again, who shall own and operate a yard,
keeping an office,; and displaying a sign, . All miners and shippers
shall' be eligible to membership in the assoc1at10n, provided such
miner and shipper shall not make a practice of selling coal at. retail
at less prices than the retail dealers. The admittance fee for mem-
bership is $500, but ‘the association assumes the jurisdiction over
dealers who are not. members, and imposes fines upon those found
guilty of selling coal in violation of card rates or rules. The fine is
not to be less than $10 nor more than $100 for the first offense, and
not less than $25 nor more than $200 for the second offense; and, if
the nonmember shall neglect or refuse to pay any fine w1th1n the
time limit fixed by the grievance committee, the secretary, at the
expiration of the time, shall notify -the wholesale ‘coal dealers .to
charge the person so defaultlng consumers’ prices for coal, and the
wholesale dealers agree.to comply with the notice, The board of
directors of the assocmtlop may employ detectives to purchase coal
at retail through any citizen. .The purpose of this provision appears
to be to discover those dealers who sell coal at other than card rates.
A grievance committee is pronded to assemble whenever requested
to do so by the seretary, to receive and investigate all charges of
violation of card rules or rates preferred against any coal dealer or
agent in the city and county of 8an Francisco. . It will:be observed
that the jurisdiction of this committee is not limited to the investi-
gation.of charges agamst memhers of the association, but includes-all
dealers. :Dealers in advertising coal are not permitted to stafe
prices without adding the name of the coal to be had for the prices
named. . Both names and prices to correspond exactly with those on
the rate card Any circulars, posters, dodgers, cards, or signs con-
flicting with the card rates or rules displayed, found on the sireets,
or circulated in any manner whatsoever, subjects the dealer or agent
who caused their distribution to the penaltles for gelling coal in vio-
lation of card rates or rules. No dealer in coal is permitted to give
more or less than certain weights in se]lmg coal in specified quan-
tities from sacks to tons. A charge is fixed for handling coal at
customer’s place, and no premiums or presents-are allowed to be of-
fered as inducements for. purchasers to buy coal. The agreement
with the wholesale dealers js.made part of the by-laws of the associa-
tion. The wholesale dealers agree not to sell at trade rates to any
one not having an established yard and not to sell coal at less than
card rates to consumers, except in such. cases as may be provided for
by agreement among the wholesale dealers themselves. They agree
to charge two dollars per ton additional over current trade rates to
retail dealers who are not members of the Coal Dealery’ Assoclatmn
and consumers’ rates to dealers who violate any of the rules of the
association. A schedule of rates is adopted for the different quah
ties and. classes of coal sold in San Francisco.
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It i8 ‘claimed on the part of the ‘défendants that the'Coal Dealers’

Association is a beneficial organization; that it protects the coal
eonsumers from the dlshonest methods of ‘some of the codl dealers in
giving ‘short weights and'in substituting lower grades of coal for
better-grades; and that it also protects the wholesdle dealers in
enablmg them to collect their bills from the retail dealers. All this
mdy -be true, but it is clear that the power of the association ex-
tends much further, and that'it has another purpose. - It establishes
arblt'rary rates for coal, from which the dealer is not permitted to
deviate in any partlcular It stifles all competition between retail
dealers, restricts trade within prescribed limits, and establishes a
mbonopoly of the most odious character in an article of daily consump-
tion-and prime necessity. '
. In Nester v. Brewing Co., 161 Pa. 8t. 473,29 Atl. 102, the supreme
court affirmed the 3udgment of the court of common pleas of Phila-
‘delphia, holding that a combination among a number of brewers
‘of ‘that city to control the price of beer within the city was illegal,
being in restraint of trade. 'The dgreement inder which that com-
bination wag formed is of the same character as the one now under
consideration, and this is what the trial court had to say about it:

“Where a price Is fixed arb1t1ar11y for which a manufactured article may be
sold, It necessarily limits the produetion of that article to the amount that can be
sold for that price. An increased price put upon:.an article restricts its sale,
and the restricted sale necessarily reduces the protuction. . It is no answer to
say: ‘We do not restrict your productlon You may produep any amount you
Hke.  We only restrain your sale of it 1Is this not Practically & limit to produc-
‘tlon? Where a pool or combination reserves the right to regulate prices, they

can, by the manipulation of prices, drive their CDIﬂpEE'tltOI‘S ont of busmess, create
a monopoly, and enhance at their pleasure -the prices to consumers.”

‘This'is precisely the attitude of the'Coal Dealers’ Association, and
it'is no answer to the charge of arbitrary power, which it can and
ddes ‘exercise under its organizationm, that it has not increased the
Price of coal in San Francisco, 01" wholly monopolized the source of
supply. The terms of the organization and the agreement between
the association and the wholesale dealers clearly constitute a re-
straint of trade, which is injurious to the public interests, against
public policy, and therefore unlawful. =~ Arnot v. Coal Co.; 68 N, Y.
558; Salt Co. v. Guthrie, 35 Ohjo St. 666; Carbon Co. v. McM]llm
119 N. Y. 46, 23 N. E. 530; Morris Run Coal Co. v. Barclay Coal Co.,
68 Pa. St. 173; Craft v. McConoughy, 79' I1l. 346; Lumber Co. v.
Hayes, 76 Cal. 387, 18 Pac. 391; Distilling & Cattle Feeding Co. v.
People (111. Sup.) 41 N. E 188; Harrow ‘Co. v. Hench, 83 Fed. 36.

~The next question is' as’ to "whether this restramt or monopoly
extends to the trade or commerce among the several states or with
foreign nations. In other words, do the facts in the case bring it
within the jurisdiction of the national government, undér the provi-
sions of the anti-trust act? The retail prices for coal at San Fran-
cisto established by the Coal Dealers’ Association, and agreed to by
the wholesale dealers, are for'different quantities of the following
named coals, used as fuel for domestic purposes, namely: Welhng
ton (Dunsmuir), Wellington (Southﬁeld) Roslyh, Seattle, Bryant,
and Coos Bay. The Wellington coal is 1mported from British Co-
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luombia; the Roslyn, Seattle, and Bryant, from Washington; and the
Coos Bay, from Oregon. No card rate appears to have been fixed
for coal produced in this state, probably because this quality of
coal is not generally used for domestic purposes. We start, then,
with the fact that the article which is the subject of the contro-
versy is the product of other states and a foreign country, and
is brought from such other states, and imported from the foreign
country, by dealers and importers engaged in that business, and that
these dealers and importers have entered into an agreement and
combination with the Cpal Dealers’ Association whereby the busi-
ness in dealing in this article is regulated and its retail prices in
San Francisco fixed arbitrarily. The statement of these facts seems
to be sufficient to determine the question; but it is contended very
ealnestly, on the part of the defendants, that the case presented by
the bill is not within. the law, and that the line dividing local from
federal authomty excludes it from the jurisdiction of this court.

What, then, is trade and commerce among the several states and
with foreign nations? “Trade,” in a business sense, has been de-
fined as “the exchange of commodities for other commodities or for
money; the business of buying and selling; dealing by way of
sale or exchange.” The word “Commerce,” as used in the statute
and under the terms of the constitution, has, however, a broader
meaning than the word “trade.”” Commerce among the states con-
sists of intercourse and traffic between their citizens, and includes
the transportation of persons and property, and the navigatien of
public waters for that purpose, as well as the purchase, sale, and
exchange of commodities. County of Mobile v. Kimball, 102 U. S,
702; Gloucester Ferry Co. v. Pennsylvania, 114 U. 8. 196, 5 Sup.
Ct. 826. - Commerce among the states cannot stop at the external
boundary line of each state, but may be introduced into the interior.
Gibbons v. Ogden, 9 Wheat, 1, 194.

In Leisy v. Hardin, 135 U S. 100, 10 Sup. Ct. 681, the supreme
court held that a state statute, p[‘Ohlbltlllg‘ the sale of intoxicating
liquors, except for certain purposes and under license from a county
court, was unconstitutional and void when applied to a sale by an
importer of liquors brought from another state in the original pack-
ages, because the operation of the law was repugnant to the power
of congress to regulate commerce among the several states. The
court, in passing upon the question, said:

“The power vested in congress ‘to regulate comimerce with foreign nations and
among the several states and with the Indian tribes’ is.the power to prescribe
the rule by which that commerce is to be governed, and is a power complete in
itself, acknowledging no limitations other than those prescribed in the constitu-
tion. It is co-extensive with the subject on which it acts, and cannot be stopped
at the external boundary of a state, but must enter its interior, and must be capa-
ble of authorizing the disposition of those articles which it introduces, so that
they may become mingled with the common mass of property within the berrltory
entered.”

Again, to make this limitation on state authority over interstate
commerce more clear, the court said:

“It is only.after the importation is completed, and the property imported has
mingled with.and become a part of the general property of the state, ;:hat its
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regulatiéns ‘ean aet upon it, except so’far asimay 'be necessdry'fo insure ‘safety
in the disposition:of the import until thus mingled.” s -
 If alaw of a state, regulating the sale of intoxicating liquors, so as
to prolitbit their sale except for certain ‘purposés' ‘and under license
from a county court, is unconstitutional and’void when applied to
a sale by an importer of liquors bfought from ahother state in the
original packages, because the law in that relation is in restraint of
trade and commerce “among the several states,” what shall be said
of thé' constitution'and by-laws of the 'Coal Dealers’ Association, and
the 'agreement of that-association with the wholesale dealers respect-
inig the sale of imported coal in San Francisco under the anti-trust
act? 1If ome is in restraint of commerce, is not the other? The
claim ‘that the coal is not sold untjl imported, delivered, and bulk
broken is mot sufficient. The principle of the original package does
not apply ‘to the sale of coal. It must be manifest that the arbitrary
rules ‘under which the combination of wholesale and retail dealers
conduct their business affects the sale and disposition of coal imme-
diately upon its arrival at San Francisco, and that, as an article of
commerce, its freedom is restrained and hampered at the point of
delivery into the state, and before it has become distributed by sale,
and mingled in the common mass of property in the state. But the
agreement of the importers and wholesale dealers, which alone gives
life and’ force to the combination, is directed specifically to the
mainténance of card rates for certain imported coals by name; and it
is this agreement, and what may be accomplished under it by the
combiniation, that is to be considered, and ndt what the parties to
it may be doing at any particular ‘time. - :

, In Robbing v. Taxing Dist., 120 U. 8. 489, 7 Sup. Ct. 592, it was
held by’ the supreme court that a“law of Tennessee, requiring that
all drummers and all persons not having a regular licensed house of
business in the taxing district of Shelby county, offering for sale or
selling goods, wares, or merchandise therein by sample, should pay
to' the county trustee the sum of $10 per week, or $25 per month, for
such privilege, was, so far as it applied'to persons soliciting the sale
of goods ‘on ‘behalf of individuals or firms doing business in another
state, 4 regulation of commercé among the several states. This case
also arose before the passage of the anti-trust act, and was considered
as coming’ within the ‘eéstablished doctrine that congress had the ex-
clusive power to regulate cominerce under the eénstitution of the
Utiited’ States. 'Now, if this doctrine is applied ‘to' the facts:of the
present’ case, how can it be said that the rules'and regulations im-
posed by the Coal Dealers’ Association upon retail coal dealers of
San Francisco, sellingimported coal, is less an obstruction to com-
merce than the law of TFennessee, imposing a license tax upon drum-
mers soliciting the sale of goods from another state? Manifestly, a
court could not consistently condemn the latter. and excuse the first.
Suppose the state of California were to provide, by statute, a fixed
price for the sale,"at retail in San Francisco, of Wellington, Roslyn,
Seattle, Bryant, and Coos Bay coal, and require thatall retail dealers
in such coals should pay 'a license to the state of $500 for the privilege
of dealing in ‘such ¢oals“at the established rates, and, to secure the
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enforcement-.of ‘such ‘a law, should impose penalties on dedlers who
did not comply with the statute. Would there be any questlon as to
the validity of such a statute? '"Would it not be so plainly in violation
of the constitution and laws of the United States that no court would
hesitate for a moment to declare it void? With what complacency,
then, should the court view the terins of the agreement of the whole-
sale dealers with the Coal Dealers’ Association, and the regulations,
fees, dues, assessments, fines, and penalties provided by the latter as-
sociation, fOr the purpose of controlling all coal dealers engaged in
dealing in these imported coals?

In the Sugar Trust Case, 156 U. 8. 1, 15 Sup. Ct. 249, it was held,
substantially, that contracts relating to commodities, to come w1th1n
the range of federal jurisdiction, must be subsequ’ent to production,
but it was also said that contracts to buy, sell, or exchange goods to
be transported-among the several states form part of interstate trade
or commerce. A case entirely in peint is that of U. 8. v. Jellico
Mountain Coal & Coke Co., 46 Fed. 432, brought under the anti-trust
act, in 1891, against the members of the Nashville Coal Exchange.
The purpose of the agreement in that case was to establish the price
of coal at Nashville, and to change the same from time to time.
Members found guilty of selling coal at a less price than the price
fixed by the exchange, eithér directly or indirectly, were fined 2 cents
per bushel and $10 for the first offense, and 4 cents per bushel and
$20 for the second offense. Owners or operators of mines were not
to sell or ship coal to any person, firm, or corporation in Nashville
who were not- members of the exchange, and dealers were not to buy
coal from any one not & member of the exchange It appeared that
several mining companies. in Kentucky engaged in raising coal and
most of the coal dealers of Nashville had entered into this agreement.
The court held the agreement was in restraint of trade and com-
merce, and that the defehdants, by the organization of the Nashville
Coal Exchange, and in their operations under it, had violated the
law; and they were accordingly enjoined from further violations of
the law. . In. U. 8. v. Hopkins, 82 Fed. 529, the Kansas City Live-
Stock Exehange a voluntary umnc()rporated association, adopted
articles of association and rules and by-laws whereby they agreed that
they would faithfully observe and be bound by the same. Among
the rules for the government of the exchange were fixed rates of
commissions for the transaction of business, and limitations and pro-
hibitions upon its members in dealing W1th nonmembers and with
persons’ violating the rules and regulations of the exchange; these
rules and regulations being enforced by means of fines, penaltxes, and
assessments. Substant]ally. all of the business transqcted in' the
matter of receiving, buying, selling, and handling live stock at Kansas
City stockyards was carried on by the members of the exchange as
commission merchants, A’ Iarge proportion of this live stock, was
shipped from the states of Kansas, Nebraska, Colorado, Texas, Mis-
souri, Jowa;iand Arkansas, and. the territories of Oklahoma, Armona
and New Mexico, and was sold by the members of the exchange: to
the packing houses in Kansas City. . It - was held that. the association
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was an illegal combination: to restrict, monopohze, and. control trade
and: commerce.

It is not, however, necessary to multlply authorltxes dealing with
this questlon They are numerous, and they .all- clearly establish
the doctrine that commerce among the several states and with for-
eign nations must be absolutely free and untrammeled, except as it
may be regulated by congress; that no state law, with certain excep-
tions. not necessary to be here stated, will be allowed to interfere
with if, and no contract or agreement on the part of individuals, as-
sociations, or corporations will be permitted, directly or indirectly, to
hinder or restrain its natural current or volume, In the light of the
authorities and the principles they establish, it appears to me that the
constitution and by-laws of the Coal Dealers’ Association and the
agreement of the wholesale dealers with that association .come within
the prohibitions of the act of July 2, 1890, and they are therefore un-
lawful. < A-temporary injunction w1l] be prepared in accordance with
this opinion,

HILL et al. v. HITE et al.
(Gircuit Court of Appeals, Eighth Circult. February 14, 1898.)
- No. 957,

1. MorTGAGE EXECUTED ON SUNDAY—ARKANSAB STATUTE.

Under the Arkansas statute making it.a misdemeanor to labor, or to com-
pel an apprentice or servant to do any labor, on Sunday, other than cus-
tomary household' duties’ of daily necessity, comfort, or charity, a mortgage
and notes executed on Sunday are void. 79 Fed. 826 aﬁirmed

2, FeprraL Courrs—FoLLowing STATE Drcisions.

The-decisions of the highest court of a state as to the effect of its Sunday
laws upon centracts made and to be performed in the state will be followed
by the federal courts. 79 Fed. 826, affirmed.

8. M[())RTGAGE ExXECUTED ON SUNDAY — ACKNOWLEDGMENT DaTEp ANOTHER

AY.

‘Where a mortgage was actually executed on Sunday, it.is not validated by
the fact that the certificate of acknowledgment bears date of a day prior or
subsequent thereto.

4. INvALID RENEWAL OF MORTGAGE—RIGHT TO ENFORCE ORIGINAL MORTGAGE.

Where, by reason of the invalidity of a renewal mortgage, the mortgagee
has the right to enforce the antecedent mortgage, he cannot do so in a suit
to forecluse the renewal mortgage.

6. FORECLOSURE OF MOBTGAGE—RATIFICATION OF . MORTGAGE EXECUTED ON
SuNDAY—PLEADIKG.

Where, to a mortgage sued on, the defense 's set up that it was executed
on Sunday, complainant cannot make a subsequent ratification available un-
der the general repllcatlon, sbut must plead it by way of amendment in a
supplemental bill.

Appeal from the Circuit Court of the United States for the East-
ern District of Arkansas.

H. M. Hill, Thomas B. Harvey, and De Roos Balley ﬁled brief for
appellants.
. 8, R. Cockrill and Ashley, Cochrlll filed br1ef for appellees.



