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therefore, no acquiescence on the part of the complainants in the
assertion of rights adverse to them by the defendants, and we do
not think that the delay has been such as to render stale, in a court
of equity, their claim for relief from the cloud caused by fraudulent
deeds. We find no error in the decree appealed from, and it is af-
firmed.

HOLLY v. DOMESTIC & FOREIGN MISSIONARY‘SOO.
(Circuit Court, 8. D. New York. March 1, 1898.)

1, TrusTs—MONEY WRONGFULLY PATD OUuT—RECOVERY BY FREE OWNER.
Mouney intrusted to another, and by bim wrongfully paid out, may be
recovered by the true owner, 8o long as it is traceable, if its possession, with
liability of its recovery, has wrought no disadvantage to those to whom it
has been paid.

2, TraciNe MoNEY 1IN Hanps OF INNOCERT HOLDER—BURDEN OF PRroor.

Plaintiff intrusted money to another, who deposited it in bank in his own
name, with funds of his own, and afterwards paid a legacy to defendant
by check on said bank, after the payment of which a considerable balance
still remained to his credit. Held that, in the absence of proof to the con-
trary, such balance would be treated as a part of plaintiff’s money, and
he could only recover the residue.

8. ErEcTiON oF REMEDIES—MOoNEY WRONGFULLY PatD OuT—ATTEMPT TO RE-
COVER FROM WRONGDOER.

An unsuccessful attempt to recover from the wrongdoer money paid out
in breach of a trust is not such an election of remedies as will bar a recovery
against one to whom it has been paid, in the absence of circumstances cre-
ating an estoppel.

Arthur M. Burton and Cephas Brainerd, for plaintiff,
Julien T. Davies-and Herbert Barry, for defendant.

WHEELER, District Judge. Henry C. Thompson was a lawyer
and real-estate agent in Philadelphia, and was an executor of the
estate. of James Saul, of Philadelphia, and had in his bands as such
about $15,000, devised and decreed to the defendant, of New York.
The plaintiff gave him a check for $12,000, and a receipt for $200 ad-
vanced, to pay for a house which the plaintiff had bargained for. He
immediately deposited the check in another bank, where he had about
$4,000 more, gave his check on that bank to the defendant for $15,-
57754, and took a receipt as “from executors estate James Saul,” for
that amount, without further specification. When the plaintiff learned
where his money had gone to, he demanded it of the defendant, and
brought this suit to reach it.

Principles adequate for the decision of this case are found, as under-
stood, in Wilson v. Smith, 3 How. 763, and National Bank v. Insurance
Co., 104 U, 8. 54. In the former case the defendant had collected a
draft belonging to the plaintiff, received from a person who had
received it from the plaintiff, and credited the proceeds to the per-
son from whom the defendant received it on an account before due,
without any knowledge that it belonged to the plaintiff, or did not
belong to him. The plaintiff there was held to be entitled to recover,
at law, because the money belonged to him, and no new transaction had
arisen between the defendant and the one from whom he received it
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but the crediting of it 0n the previousidebt. The defendant here is
in the same gituation in respect to this. money, except that the .money
was delivered-in breach of trust, which is no betterment. - In the latter,
after a thorough examination of the cases; money is said to. be recover-
able by the true owner ‘so long -as:it:is traceable, and its possession,
with liability of its recovery, has wrought no disadvantage. o
Thompson had, with the plaintiff’s check of $12,000, an apparent
credit in the Umon Trust Company of $17,158.60, and drew one check
of $42 and‘dnother of $50 on the same day that he drew the check for
the defendant; but whether either or both before or after that one
does not appear, but, if after, he had an apparent credit not drawn
against of $17,066. 60 which would leave $1,489.06 after that check of
$15,577.54 was drawn, and which might, as well be a part of the plain-
tiff’s as of any other money, and that amount of other money as well
drawn against as the plaintiff’s. But, if all was so, the check must
have been drawn against at least $10, 326.94 of the plaintiff’s money.
Afterwards but $104,35 was deposited, and a check of $507.58 was
drawn, and, with these two checks of $42 and $50, paid before the check
to defendant was paid; and after that was paid a balance of $885.35
was left to the credit of Thompson. These checks may as well have
been paid from, and this balance as well left of, the plaintiff’s as any
other money, and, so reckoning them all, there still remaing $10,028.82
of the money that went to the defendant which came directly from,
and belonged to, the plaintiff. This tracing accords to the defendant
full advantage of the fact that neither money itself nor bank credit for
money has any earmarks; and puts upon the plaintiff the burden of
showing what of his money must actually have come into the hands
of the defendant, by allowing for all that, from want of earmarks or
confusion of credits, may have in any manner gone elsewhere. In
National Bank v. Insuran__ce Co., 104 U, 8. 54, Mr. Justice Matthews
said, at page 69, in giving a reason for a dissent of Sir George Jessel,
M. R., from Lord Ellenborough: “For equity will follow the money,
even if put into a bag or indistingnishable mass, by taking out the
same quantity; and the doctrine that money has no earmark must be
taken as subject to the application of this rule.”
" The plaintiff, before learning where his money had gone to, under-
took by legal proceedings to collect it of Thompson. This is claimed
to be such an election of rights or remedies as to prevent recovery of the
‘defendant’ aftérwards. The defendant does not appear to have been
induced by that to do, or leave undone, anything otherwise than was
done; or to have been in any way affected by that course which, if it
had been gucéessful, would have been advantageous to the defendant
In National Bank v. City Bank, 103 U. 8. 668, the plaintiff sought to
Tecover for negligently dehvermg wheat to an elevator belonging to
A. F. Smith & Co., drawers of drafts secured by bills of lading, which
was followed and partly recovered after it had been drawn out of the
elevator and forwarded to others. As to this Mr. Justice Miller, in
delivering the opinion of the court, said:

“Some question is made in the argument as to the effect of proceedings taken
by plaintiff to recover the wheat or its value of parties who bought or received
it from A. F. Smith & Co. I is only necessary to say, if the jury shall be of
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opinfon that defendant was negligent in delivering the wheat to A. F. Smith &
Co., it i responsible to ‘plaintitf for the amount of the unpaid drafts, less any
sum not actually recovered from others.”

Here the plaintiff recovered nothing of Thompson, and there is noth-
ing to be deducted.

Some suggestion is made that this was received as a charitable be-
quest, and so applied that it had gone beyond reach, and cannot be re-
covered. But the defendant has not shown that this particular money
has been applied to any particular purpose as coming from Saul, or
otherwise than as it would use its general funds in furtherance of its
objects, nor that any of this particular money was applied to any of its
purposes. As the defendant retained the money after notice that it
was the plaintiff’s, and claimed by him, interest upon it follows from
that time, Decree for plaintiff for $10,028.82, with interest.

JOUROLMAN et al. v. EAST TENNESSEE LAND CO. et al.
(Cll‘CUlt 00u1t of Appeals, Sixth Circuit, Febxua.ry 8, 1808.)
No. 381.

APPEAL—MODIFICATION OF DECREE AFTER TERM.
An appellate court has no power, after the end of the term at which its
decree is rendered, to modify the same on motion, in respect to the costs.

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee.
On motion for an order to correct the decree and mandate.

Leon Jourolman, for the motion.

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis-
trict Judge.

SEVERENS, District Judge. In this case the final decree of this
court, reversing that of the court below, was entered May 10, 1897.
26 C. C. A. 23, 80 Fed. 604. The petition for rehearing was denied
July 6, 1897, The decree at the circuit was entered on the mandate
on August 24d following. By the decree of this court the reversal was
-in terms with costs, without more, and this was the form of the man-
date.  This left the question of the costs in the court below subject to
the power of that court. Costs were not here decreed to the com-
plainants. Motion is now made in this court for an order modifying
the decree and mandate so as to award the costs in the court below to
the complainants. The motion must be denied.  The term at which
the decree here was entered had expired before the entry of this motion,
and the control of the court over it had terminated. If the com-
plainants conceived that the decree was not such as they were entitled
to, it was their privilege to make seasonable application for such mod-
ification as would remedy the supppsed defeet. Not having availed
themselves of this right, and having suffered the term to lapse, they
-bave now no standing for the present application,



