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terms by a subsequent parol agreement,-it would follow that parol
evidence of a contemporaneous agreement, and of the agreement
claimed to have been made January 4, 1895, was not only properly
excluded upon the ground hereinbefore stated, but also upon this addi-
tional ground, and that all evidence of an oral agreement at either
date of extension of the time of delivery should also have been rejected.
In this aspect of the case, upon the whole of the evidence which was
or might properly have been received, it would have been the obvious
duty of the court to direct a verdict in favor of the plaintiff'. The sug-
gestion in the brief that there was a delivery and acceptance under
the oral contract of January, 1895, so as to satisfy the statute of frauds
in this respect, is entirely without support in this record.
There are 67 separate assignments of error found in the record, on

the rulings and instructions of the court below; but all of these were
not relied on in the argument at bar, nor in the' briefs. Most of
them are rendered wholly unimportant by the views which we have
expressed on questions already discussed. We have, however, ex·
amined all of these assignments, and carefully examined this entire
record; and, speaking of the case broadly, we entertain no doubt that
the result in the court below was right. Judgment affirmed.

TIMMONS v. UNITED STATES.
(Circuit Court ot Appeals, Sixth Circuit. February 8, 1898.)

No. 55S.
L POSTAL LAWS-NoNMAILABLlll MATTER.

Rev. 8t. § 3893, as amended September 26, 1888 (25 Stat. 496). beIng con-
strued In the light ot the evil to be suppressed, makes nonmailable every
obscene, lewd, or lascivious book, pamphlet, picture, paper, letter, writing,
print, or other publication of an Indecent character, as being similar to
those specIfically named, and like those In being obscene, lewd, or lascivious
In character.

I. SAME-SUFFICIENCY OF INDICTMENT.
Under this statute, an Indictment for In the malls a letter de-

scribed as "obscene, lewd, and lascivIous" Is sufficIent, without adding, "and
of an indecent character."

In Error to the District Court of the United States for the Southern
District of Ohio.
Plaintiff In error was Indicted under section 3893, Rev. St., as amended by

Act Sept. :::6, 1888 (1 Supp. p. 621; 25 Stat. 496), providing: "Every obscene.
lewd or lascivious book or pamphlet, picture, paper, letter, writing, print, or
other publication of an indecent character * * * whether sealed as flrst-
class matter or not, are hereby declared to be non-mailable matter, and §ihall
not be conveyed in the malls, nor delivered from any post-office, nor by any
letter-carrier; and any person who shall knowingly deposit, or cause to be de-
posited, for mailing or delivery, anything declared by this section to be non-mail-
able matter * * * shall for each and every offense," etc.
The first count In the Indictment is as follows: "First Count. The grand jurors

of the United States of America, duly Impaneled, sworn, and charged to inquire
Within and for the Western division of said district, upon their oaths and atfirma-

< dons present that E. J. Timmons, whose first name Is to the grand jurors un-
known, alias Harry C. l\forton, on, to wit, the nineteenth day of April, In .he yea,t'
or our Lord one thousand eight hundred and ninety-seven, in the county of Ham·
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ilton, in the state of Ohio, in the circuIt and Western dIvIsIon of the dIstrIct afore-
saId, and wIthin the jurisdIctIon of this court, did then and there unlawfully
and knowingly deposit, and caused to be deposited, In a post office of the United
States, to wit, the post office at CincInnati, Ohio, for mailing and delivery, cer-
tain nonmailable matter, to. wit, a letter inclosed in an envelope, which said let-
ter was obscene, leWd, and lascivIous, and is unfit to be set forth in this instru-
ment, ,and to be spread upon the records of this honorable court, said envelope
containing said letter, as aforesaid, being then and there directed to Miss Mamie,
1081 Mound street, city; he, the said E. J. Timmons, first name unkno,Yn, alias
Harry C. Morton, then and there well knowing the said letter to be obscene,
lewd, and lascivious, as aforesaid, and the depositing and causing to be deposited
of the same by E. J. Timmons, alias Harry C. Morton, as aforesaid, being then
and there contrary to the form of the statute in such case made and provided,
and against the peace and dignity of the United States of America." The sec-
ond count was like the first, except in the date on whIch the letter Is stated to
have been deposited In the post office. The sufficiency of the Indictment was
raised-First, by motion to quash; second, by demurrer; and, third, by motion In
arrest of judgment. The omission in the indictment of the words contained In
the statute, "of an indecent character," Is the ground of the objection taken to
the Indictment. The motions and demurrer were overruled by the court, and
exception duly taken to the ruling. Thereupon the defendant entered a plea of
nolo contendere,-In effect, a plea of gulltY,-and was sentenced to Imprisonment
In jail for a period of sIx months, and to pay the costs of the prosecution, and has
sued out this writ of error to review the judgment.
Francis B. James, for plaintiff in error.
Before LURTON, Circuit Judge, and SEVERENS and CLARK,

District Judges.

CLARK, District Judge, after stating the case, delivered the
opinion of the court.
The contention of counsel for plaintiff in error is that the charge

in the indictment that the letter was "obscene, lewd, and lascivious"
is insufficient, without adding the words, "and of an indecent charac-
ter." It is argued that it requires the addition of these to make the
letter one of the character declared to be nonmailable by the statute,
and so to constitute the statutory offense. It is said the word "ob-
scene" has a defined meaning, which is not the same as "indecency."
In just what respect there is a difference, for any practical purpose
or in ordinary usage, has not been made clear, and we are not im-
pressed with the force of this argument. The word "obscene" is de-
fined in the Century Dictionary as "offensive to modesty and decency,
impure, unchaste, indecent, lewd; as, obscene actions or language;
obscene picture. Obscene publication, in law: Any impure or inde-
cent publication tending to corrupt the mind and to subvert the re-
spect for decency and morality." In the Standard Dictionary the
definition is: "Offensive to chastity, delicacy, or decency; expressing
or presenting to the mind or view something that decency, delicacy,
and purity forbid to be exposed." And this is exactly the definition
found in Webster. In Black's Law Dictionary "obscene" is defined
as "lewd, impure, indecent." The word cannot be said to be a tech-
nical term of the law, and is not susceptible of exact definition in its
juridical uses. "Indecency is an act against good behavior and just
delicacy." Bouv. Law Diet.; Com. v. Sharpless, 2 Sergo & R. 91.
The well-settled purpose of this enactment and its grammatical ar·
rangement are of more weight, however, than general qr abstract
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. The statute has been twice enlarging its ap-
plication. Having regard to the evil to be suppressed, and looking
to the whole of the section,the intention was to render nonmailable
every obscene, lewd, or lascivious book, pamphlet. picture, paper,
l€'tter, writing,print, or other publication of an indecent character,
as being similar to those specifically named, and like those in being
obscene, lewd, or lasch-ious in character. Such, we think, is the
proper construction.
It had been found necessary by congress to amend and enlarge the

statute so as to extend its application to new forms of· objectionable
matter going through the mails of the United States, and obscene,
lewd, and lascivious letters were rendered nonmailable by this en-
larged application. Congress. no doubt having in mind the rule of strict
construction applicable to such a statute, did not desire the enactment
restricted to the publications specifically enumerated, but intended by
the words, "or other publication of an indecent character," to enlarge
its application to any publication which could properly be character-
izedas obscene, lewd, as to keep all offensive matters
of that kind out of the mails of the United States. In this view it was
not necessary for the indictment, after charging that the letter was
obscene, lewd, and lascivious, to add the words, "of an indecent char-
acter." The use of such terms would add nothing to the meaning al-
ready conveyed, and would add no different meaning. The indictment
charges a complete offense under the statute. It is to be borne in mind
that the chief purpose of an indictment, at common law or urider stat-
utes, is to inform the accused of the crime charged with such reason-
able certainty that he can make his defense and protect himself after
judgment against another prosecution f(:lr the same offense.
In Rosen v. U. S., 161 U. S. 29, 16 Sup. Ct. 434, Mr. Justice Harlan,

speaking for the court, said:
"The constitutional right of a defendant to be Informed of the nature and cause

of the accusation against him entitles him to insist, at the outset, by demurrer
or by motion to quash, and, .after verdict, by motion in arrest of judgment, that
the indictment shall apprise him of the crime charged with such reasonable cer-
tainty that he can make his defense and protect himself after judgment against
another prOSecution for the same offense; and this right is not infringed by the
omission from tbe indictment of Indecent and obscene matter, alleged as not
proper to be spread upon the records of the court, provided the crime charged,
however general the language used, Is yet so described as reasonably to inform
the accused of the nature of the charge sought to be established against him;
and In such case the accused may apply to the court before the trial Is entered
upon for a bill of particulars, showing what parts of the paper would be relied
on by the prosecution as being obscene, lewd, and lasclvlo)1s, which motion will
be granted or refused, as the court, in the exercise of a sound legal discretion, may
find to the ends of justice."
In the indictment now in question, the date when the letter was

deposited in the post office, the character. of the letter, the person·ad-
as "Miss Mamie," with the city, street, and house number,

and the particular post office, are all given. The letter was thus dis·
tinctly identified with certainty, to every reasonable intent and pUr-
pose.. ...
The indictment alleges that "the letter was unfit to be spread

upon the records of the court," and,· if the accused· wished to be .fur-
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ther informed, it was open to him to apply for a bill of patticula1'S,
which the court, in the exercise of a sound legal discretion, might
have granted. No person, however, of ordinary intelligence, could
have faJ-Ied to understand the specific offense here charged. The
indictment in Andrews v. U. 8., 162 U. S. 420, 16 Sup. Ct. 798, was
exactly similar to the one in question, the letter being described as
obscene, lewd, and lascivious; the charge being that the accused had,
on the date named, deposited in the United States post office, at
Los Angeles, for delivery, "a certain obscene, lewd, and lascivious let-
ter," addressed to "Mrs. Susan Budlong. Box 661, Los Angeles, Cal."
The indictment was to on the ground that the facts stated
therein did not constitute an offense against the laws of the United

The demurrer having been overruled, the defendant was
convicted, and the judgment of the court below was affirmed. The
court did not, in the opinion, discuss the question here involved, al-
though it is said that there were other assignments of error, which
the court did not think merited special notice. Moreover, this ques-
tion must be regarded as settled by the case of Price v. U. S., 165 U.
S. 311, 17 Sup. Ct. 366. The court, by Justice Peckham, stating
the case, and the court's view of the questions raised, said:
"The indictment contained five counts, the first, second, and fourth of which

charged the defendant with giving information as to where obscene matter might
be obtained, and the third and fifth charged him with depositing such matter in
the malls. . A motion was made before trial to quash all the counts of the Indict·
ment, and It was granted as to the first, second, and fourth, and denied as to the
third and fifth, counts. The defendant then demurred to the indictment on the
ground that it did not charge that the matter was nonmailable, nor did It charge
that It was obscene or lewd or lascivious or of an indecent character. The de-
murrer was overruled, anil the parties went to trial. After his conviction of the
offense stated In the third and fifth counts, the defendant moved in arrest of
judgment, on the ground, among other things, that It was nowhere in either
of these counts alleged that the book or pamphlets, or either of them, was In fact
obscene, lewd, or lascivious, or of an indecent character, and that they were non-
mailable matter. The motion was overruled, and the defendant sentenced, as
above stated. There are but two grounds upon which the sufficiency of the in-
dictment Is attacked; the first being that there is no direct allegation In either
count that the defendant knew that. the book that he deposited in the mall was
obscene or lewd or lascivious, the only charge being, as is claimed, that he know-
Ingly deposited a book, the contents of which were, as a matter of fact, lewd and
lascivious; the point being the alleged absence of any charge that he knOWingly
deposited a book which In fact was obscene, lascivious, and leWd, and which he
knew was of that character. The further ground is taken that there is In truth
no allegation that the matter was obscene or lewd or lascivious, but the indict-
ment contains nothing more than a mere expression of the opinion of the pleader
that It was so obscene as to be unfit for repetition in the Indictment. We think
there Is no force In either contention. The plain meaning of the indIctment is
that the defendant deposited In the mails a book whIch he knew to be obscene,
and that in truth it was obscene, and so much so as to render it improper and
offensive to place the same upon the public record of the court. The indict-
ment is ,substantially like the one which we held to be sufficient in Rosen's Oase,
161 U. S, 29, 16 Sup. Ct. 434. The indictment In that CRse, as It Is set forth in
the report, states that the accused, on the 24th day of April, 1800, within the
Southern district of New York, 'did unlawfully, willfully, and knOWingly de-
posit and cause to be deposited In the post office of the city of New York, for
mailing and delivery by the post-office establishment of the United States, a
certain obscene, lewd, and lascivious paper, which !;aid paper then and there,
on the tirst page thereof, was entitled, "Tenderloin Number, Broadway,"and on
the same page were printed the words and figures followlng,-that is to say:
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"Volume II, Number 27; Trade-Mark, 1892: by Lew Rosen: New York, Satur-
day, April 15, 1893. Ten cents a copy; $4 a year in advance;" and thereupon,
on the !lame page, Is a picture of a cab, horse, driver, and the figure of a
female,together (underneath the said picture), with the word "Tenderloineuse,,,
and the said paper consists of twelve pages, minute descriptions of which,
with the pictures therein and thereon, would be offensive to the court, and im-
proper to spread upon the records of the court, because of their obscene, lewd,
and Indecent matters; and the said paper on the said 24th day of April, In the
year one thousand, eight hUlldred and ninety-three, was inclosed In a wrapper
and addressed as follows,-that is to say: "Mr. Geo. Edwards, P. O. Box 510,
Summit, N. J.,"-agalnst the peace of the United States, and their dignity, and
contrary to the statute of the United States In such cases made and provided.' "
"A distinction," the court continued, "Is attempted to be taken between the Rosen
Case and the one at bar, for the reason, as Is stated, that the Indictment In the
former case contained a direct charge that the defendant did deposit In the post
office a certain obscene, lewd, and lascivious paper, whereas In this case no
such charge Is made, but only that the defendant knowingly deposited, etc., a
printed book and pamphlet, 'the character of which Is so obscene, lewd, and
lascivious that said book would be offensive if set forth In full in this indict-
ment.' In other· words, it is Said that, when an indictment contains a charge
that a book 'is so obscene, lewd, and lascivious' that it would be offensive to set
it forth in full in the Indictment, it Is· not thereby charged that the book was
In fact obscene, lewd, or .lascivious. It takes stronger eyes than we possess to
discover any real and material difference In the meaning of the two expressions.
The plain English of an allegation that a book is so obscene and Indecent as to
be offensive if set forth in full in an Indictment, and placed upon the records
of the court, is that the book Is obscene In fact and to the degree described. No
one denies that there are degrees of obscenity, any more than that two and two
make four; but, when a book Is stated to be so obscene that It would be offensIve
if set forth in full in an indictment, such allegation imports a sufficient degree
of obscenity to render the production nonmailable and obscene under the statute.
This indictment is sufficient, because it does, In fact, contain a charge that the
book was obscene, to the knowledge of the defendant, who knowingly and will-
fully, with such knowledge, deposited It In the mail, and thus violated the
statute. No one, on reading the third·and fifth counts of the indictment, could
come to any other conclusion In regard to their meaning, and, when this Is the
case, an indictment is good enough."
Obviously, the words "obscene" and "of an indecent character" are

treated in this opinion as convertible expressions, equivalent in mean-
ing; and certainly an indictment charging that a paper or letter is
obscene, lewd, or lascivious, and unfit to be spread upon the records
of the court, was treated as good.
Without extending the discussion further, it is sufficient to say

that we conclude there was no error in the ruling and judgment of
the court. Affirmed.

UNITED STATES v. BERRY et al.
(DistrIct Court, W. D, Virginia. November 19, 1897.)

F,USE ENTRIES BY BANK OFFICER-INDICTMENT.
Under Rev. St. § 5209, prohibiting "every * * * cashier * * *

of any" national bank from making "any false entry In any * * * re-
port * * * with Intent to injure or defraud," etc., and' prescribing a
like penalty for "every persoll who, with lil,e Intent, .aids or abets any
officer," etc., the Intent is a material Ingredient under each clause; and there-
fore an Indictment which, after duly charging the act and Intent In respect
to the cashier, merely charges another person with aiding and abetting him
to make said false entries "in manner and form as aforesaid," Is open to
demurrer.


