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ments, shall exercise any power properly belonging to either of the others, except
in the instances hereinafter expressly directed or permitted.’

“The power to impose taxes is legislative, and cannot be conferred, under our
constitution, upon a strictly judicial tribunal or officer. The power to assess
property for taxation—that is, to apportion the tax upon the property upon which
the legislature has imposed it—Is not judlclal, and can no more be conferred
upon a judicial tribunal than the power to levy taxes. But the county court,
although classed in the judiciary department by the constitution, and possessing
judicial powers, 1s not an exclusively judicial tribunal. We mlght not be able
to sustain this position if compelled to rely alone upon the constitution, and denied
the right to look to the practical construction uniformly given to it since the
formation of the government, But, in the light of the unchallenged action of all
departments of the government since the adoption of the constitution of 1792 to
the present time, we entertain no doubt that the county court must now be
regarded, as respects 2 number of matters, local and exceptional in their nature,
as excepted out of this provision of the constltutlon Each of the prior constitu-
tions contained the precise language of our present constitution quoted supra.”

The doctrine of this case was approved in the subsequent cases
of Hoke v. Com., 79 Ky. 570, and McLean County Precinct v. Deposit
Bank of Owensboro, 81 Ky. 254; the court, in the last-named case,
saying:

“In Pennington v, Woolfolk, 79 Xy. 13, this court said the power to Impose

taxes is legislative, and’ cannot be conﬁded under our constitution, to a judicial
tribunal.”

We think, without further elaboration, that section 20 is unconsti-
tutional and void as an attempt to confer upon a judicial tribunal and
a judicial officer a power which is legislative, as the power to assess
property for taxation clearly is. This being so, we conclude that
the petitioner had made proper demand, on the only tribunal con-
stitutionally authorized to act, for an assessment and collection of a
tax to meet his judgment. The duty to make such assessment and
collection is positive and unconditional under the funding act, and
the petitioner’s legal rights are clear. The remedy provided by
statute for the satisfaction of the bonds having been thus applied
for, and the county court having failed and refused to proceed, and
the petitioner having no other specific remedy to which he can resort
to compel the performance of this statutory duty, a writ of manda-
mus was properly awarded and directed. The same remedy on just
such facts is fully recognized under the laws of Kentucky, Judg-
ment affirmed.

REID v. DIAMOND PLATE-GLASS CO.
(Clrcuit Court of Appeals, Sixth Circuit. February 8, 1898.)
No. 526.

1. EvIDENCE—PAROL TESTIMONY TO VARY WRITING.

It is a rule of evidence, quite aside from the statute of frauds, that parol tes-
timony of a contemporaneous oral agreement ov understanding, not included
in the written contract, is inadmissible to contradict, vary, add to, or sub-
tract from the terms thereof, when such contract is complete in itself and
unambiguous in its terms. This rule is strictly enforced by the Michigan
courts.

2, SAME—RELEVANCY.

In an action for breach of a contract of sale of plate glass, where there is
an issue as to a parol agreement for a reduction in price, evidence as to what
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occurred In regard to a scéheme of glass manufacturers at about the time of
the transaction in question i{s inadimissible. S

8. SAME—STATUTE OF FrauDS—SALES.

Under the Michigan statute of frauds, which makes invalid executory con-
tracts for the sale of merchandise, for a price of $50 or more, unless some
note or memorandum thereof be made and signed by the party to be charged,
a subsequent agreement for the delivery at a reduced price of a quantity of
merchandise in addition to that previously contracted for in writing must
Atself be in writing, and, if it remains entirely executory, cannot be proved
in an action on the written contract

4, SaME.

It seems that under the Mlchlgan statute, which requires executory con-
tracts of sale to be in writing, but declares that the consideration need not be
expressed in the writing, the omission of the price of goods sold is only
excused when no price is agreed on, and the law is left to Imply an agree-
ment for a reasonable price; but, if a price is in fact agreed on, it must be
inserted in the memorandum.

In Error to the Circuit Court of the United States for the Eastern
District of Michigan,

This is an action in assumpsit to recover a balance due on the purchase
price of a quantity of plate glass sold and -delivered by defendant in error
to plaintiff in error. The contract of sale was in writing, duly executed April
19, 1894, and was for 50,000 feet of plate glass, subsequently increased by
written contract to 60,000 feet. The actual quantity delivered appears to have
been 57,000 feet, The sale was for future delivery, and the time of delivery
was by agreement extended on two separate dates, July 19, 18%4, and October
19, 1834, TUnder the general issue, the defendant gave notice of the special
defenses relied on. The defense, as stated, was that at the time of the exe-
cution of the original contract there was a parol agreement that, in case of a
fall or reduction in the market price of glass before delivery 'was made, the
defendant should have the benefit of such reduction, and that a like oral agree-
ment was made on the occasion of each extension of time for delivery, and
that before any delivery a reduction in prices was made, bringing them about
20 per cent. below the price as fixed in the written contract, and that credit
should be allowed for such reduction in price. It was further insisted that,
as an adjustment of the matter of prices, it was subsequently, on January 4,
1803, agreed between plaintiff in error and the agent of defendant in error that
50,000 feet of glass should be delivered and paid for at the contract price,
and that an additional quantity of 50,000 feet should be delivered and paid
for at the new or reduced price; making in all 100,000 feet, halt under the old
and half under the new contract, as it ig called. This contract was not in writ-
ing. Itis.said that the defendant in error shipped the quantity of glass called
for under the 0ld contract, and refused to carry out the new contract of Jan-
uary 4, 1895, on account of which plaintiff in error was compelled to buy glass
at a price above the reduced price on this additional 50,000 feet, to be fur-
nished under the contract of January 4, 1895; and the amount of this differ-
ence is offered by way of set-off and recoupment as the damage sustained by
the breach of .the contract of January 4, 1895. The first shipment of glass
was on January 4, 1895, the date on which the new or modified contract is
claimed to have been made, The court, on objection, excluded the evidence
offered to show a contemporaneous oral agreement for a reduction in the con-
tract price, not contained in theé writing, and also excluded all oral evidence of
the contract claimed to have been made Jahuary 4, 1895, but permitted the
introduction of all evidence, oral or written, tending to show an agreement
for reduction made in July or October, when the time for delivery was ex-
tended, and also admitted so much of the conversations or statements on Jan-
vary 4, 1895, as related to or tended to show an oral agreement on the dates
of extensions, and instructed the jury, in ease such oral agreement was found
to have been made at the time of either or both extensions, to allow the de-
fendant the benefit thereof, as a credit on the amount sued for, putting before
the jury the figures at which the balance of the account would stand, both with
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and without such reduction or credit. 'There was a verdict and judgment
against defendant for the full amount of the unpaid balance, according to the
original contract price, and the case is brought up on writ of error.

Frederick W, Whiting, for plaintiff in error.
Henry M. Duffield, for defendant in error.

Before TAFT and LURTON; Circuit Judges, and CLARK, District
Judge.

CLARK, District Judge, after stating the case, delivered the opin-
ion of the court.

Error is assigned on the court’s ruling in excluding evidence offered
to show that it was a part of the original contract that defendant
was to have any reduction in prices before delivery, although this
was not embraced in the writing, The Michigan: statute of frands
containg two separate sections which affect the questions here pre-
sented,—the one specifically, and the other generally, They are as
follows:

- “No contract for the sale of any goods, wares, or merchandise, for the price
of ﬁfty dollars or more shall be valid, unless the purchaser shall accept and
receive part of the goods sold, or shall give something in earnest to bind the
bargain, or in part payment, or unless some note or memorandum of the bar-
gain be made, and signed by the party to be charged thereby, or by some
person thereunto by him duly authorized.” ‘The consideration of any eon-
tract, agreement or promise required by this chapter to be in writing, need
not be expressed in, the written contract, agreement or promise, or in any note

or memorandum thereof but may be prowed by any other legal ewdence ”
2 How. Ann, St. §§ 6186, 6189.

Section 6186 is substantially similar to section 17 of St. 29 Car. I,
now superseded, it appears, by the sale of goods act of 1893, which
re-enacts and enlarges the original section. 2 Tayl. Ev. (9th Ed.) §
1020.

For the purpose of disposing of the question presented by the as-
signment of error just referred to, we are not concerned with the
statute of frauds, further than to say that it could not be doubted,
and is conceded, that the contract was one requlred by section 6186
of the Michigan statute to be in writing. It is to be further remarked
that the contract was not only required to be, but was in fact, put
in writing. The contract is complete in itself, clear and unambiguous
in its terms and provisions, and undoubtedly represents the deliberate
engagement of the parties. Apart from any particular question of
the statute of frauds, there is an ancient rule of evidence, of wide
application, resting upon substantially the same principle as the
statute of frauds, which does not permit parol testimony to be re-
ceived to contradlct vary, add to, or subtract from the terms of a valid
written instrument. 2 Jones, Ev 437, 438, 446; 1 Greenl. Ev. § 275;
2 Tayl. Ev. §§ 1132, 1133. The rule is laid down by the author of
the work last cited ds follows:

“Bearing the ‘above prmmples in mind, the Ieadmg general rule respectmg
the admissibility of extrinsic evidence to affect what is in writing is that parol
testimony cannot be received to contradict, vary, add to, or subtract from the
terms of a valid written instrument. The common-law rule may be traced

back to a remote antiquity, It is founded on. the inconvenience that might
resilt if matter§ in writing, made by advice, and on consideration, and intended
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finally to. embody the entlre agreement between the partles, were lable to be
controlled by what Lord Coke calls ‘the uncertain testimony of slippery mem-
ory.’ When partiées have deliberately put their mutual engagements into
writing, in language which imports a legal obligation, or, in other words, a
complete contract, it is only reasonable to presume that they have introduced
into the written instrument every material term and ecircumstance. Conse-
quently all parol testimony of conversations held between the parties, or of
declarations made by either of them, whether before or after or at the time
of the completion of the contract, will be rejected, because such evidence, while
deserving far less credit than the writing itself, would inevitably tend, in
many instances, to substitute a new and different contract for the one really
agreed upon, and would thus, without any corresponding benefit, work in-
finite mischief and wrong. Apart from all considerations of convenience, posi-
tive enactment -has imposed the same rule in several cases. It has, by requir-
ing eertain transactions to be evidenced by writing,—as, for Instance, wills,
contracts within the statute of frauds, and the like,~rigidly excluded all parol
testimony tending to vary the terms contained in the written instrument.
The statutory rule will perhaps be more strictly enforced than that which rests
on the common law. alone, because, in the former case, to relax the rule in
any degree is, to the like extent, to repeal the particular act which renders the
writing necessary. The term ‘written instrument,” for this purpose, includes,
not only records, deeds, wills, and other instruments required by statute or
common law to be in writing, but every document which contains the terms
of a contract between different parties, and is designed to be the repository
and evidence of their final intentions.”

De Witt v, Berry, 134 U. S. 306, 10 Sup. Ct. 536, was a case in
relation to .a sale of merchandise, consisting of varnish, ete.; the con-
tract being in writing, and in form similar to the one now in question.
It was held in that case that where a contract of sale was in Wntlng,
and contained no warranty, parol evidence was not admissible to
add a warranty, and, further, that parol evidence was not admissible
to show a warranty inconsistent with the warranty contained in the
contract. It was generally said that where parties have reduced their
contract to writing, without any uncertainty as to the object or extent
of the engagement, evidence of antecedent conversations between
them in regard to it was inadmissible. Mr. Justice Lamar, giving the
opinion of the court, said:

“In the case of The Reeside, 2 Sumn. 5687, Fed. Cas. No. 11,657, Mr. Justice
Story sald: ‘I apprehend that it can never be proper to resort to any usage
or custom to control or vary the positive stipulations in a written contract, and
a fortiori not in order to contradict them. An express contract of the par-
ties is always admissible to supersede or vary or control a usage or custom,
for the latter may always be waived at the will of the parties. But a writ-
ten and express contract cannot be controlled or varied or contradicted by a
usage or custom; for that would not only be to admit parol evidence to con-
trol, vary, or contradict writteh contracts,-but it would be to allow mere pre-
sumptions and implications, properly arising in the absence of any positive
expressions of intention, to control, vary, or contradict the most formal and
deliberate written declaratiors of the parties’ The principle is that, while
parol evidence 13 sometimes admissible to explain such terms in the contraet
as are doubtful, it is not admissible to contradict what is plain, or to add new
terms. 'Thus, where a certain written contract was for ‘prime singed bacon,’
evidence offered to prove that by the usage of the trade a certain latitude of
deterioration called ‘average taint’ was allowed to subsist before the bacon
ceased to answer that deseription, was held to be jnadmissible. 1 Greenl. Ev.
§ 202, note 8:; Yates v. Pym, 6 Taunt. 446; Barnard v. Kellogg, 10 Wall. 383;
Bliven v. Screw Co., 23 How. 420; Oelricks v. Ford, Id. 49.” *The third
proposition {continued the court], that the court erred in excluding evidence
of an antecedent conversation between the silesman and one of the plaintiffs
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in error, Is disposed of by the well-settled rule that ‘when parties have de-
liberately put their engagements into writing, in such terms as import a legal
obligation, without any uncertainty as to the object or extent of such en-
gagement, it is conclusively presumed that the whole engagement of the par-
ties, and the extent and manner of their undertaking, was reduced to writing;
and all oral testimony of a prevous colloquium between the parties, * * *
as it would tend in many instances to substitute a new and different contract
for the one which was really agreed upon, to the prejudice, possibly, of one of
the parties, is rejected.’ 1 Greeunl. Liv. § 275, and authorities cited; White v.
Bank, 102 U. 8. 658; Metcalf v. Williams, 104 U, 8. 93; Martin v. Cole,
Id. 30.”

In Bedford v. Flowers, 11 Humph. 242, the suit was in regard to
a written contract of hiring, in which the service of the slave hired
was limited to a particular business; the contract specifying the work
as to cut cord wood, and “for no other purpose.” It was held that
parol evidence was inadmissible to explain, alter, or modify the terms
of the conmtract, or to prove a custom in conflict with those terms.
In disposing of the question, the court said:

“It is argued that the court erred in excluding the conversation between the
parties, previous to the execution of the contract, as to the meaning of the
words, ‘cutting cord wood, and for no other purpose’ We do not think so.
The rule is well settled that when a coutract has been reduced into writing, in
plain and unambiguous terms, without any uncertainty as to the object or
undertaking of the parties, it is conclusively presumed that the whole engage-
ment of the parties, and the extent and manner of their undertaking, was
embraced in such written contract. And in such case, in the language of
Lord Denman, 5 Barn. & Adol. 64, ‘verbal evidence is not allowed to be given
of what passed between the parties, either before the written instrument was
made, or during the time it was in a state of preparation, so as to add to
or subtract from, or in any manner to vary or qualify, the written contract.’
The meaning and intention of the parties, in all such cases, must be ascer-
tained and declared by the court from what is written in the instrument; and
no extrinsic evidence of the intention of the parties from their declarations or
conversations, whether at the time of executing the instrument, or before or
after that time, is admissible.”

So, in The Cayuga, 16 U. S. App. 583, 8 C. C. A. 188, and 59 Fed.
483, the written release in question included, by its terms, all de-
mands, and this court decided that direct parol evidence that a cer-
tain claim was not in the minds of the parties was not admissible.
The court said:

“This agreement for release was In the nature of a contract, and could no
more be disputed or controlled by parol evidence than any other instrument
in writing witnessing an agreement of parties. 2 Whart. Ev. (3d Ed.) § 1063;
Wood v. Young, 5 Wend. 620; Stearns v. Tappin, 5 Duer, 204; Pratt v. Castle,
91 Mich. 484, 52 N. W, 52; Cummings v. Baars, 36 Minn. 350, 31 N. W, 449;
Sherburne v. Goodwin, 44 N. H. 271, 276.”

This is undoubtedly the rule established by the Michigan cases, and
enforced with great strictness. McEwan v. Ortman, 34 Mich. 325;
Cohen v. Jackoboice, 101 Mich. 409, 59 N. W. 665. In the last-
named case the question arose in relation to a written order as fol-
lows:

‘“Please insert my advertisement in the Lumber Worker, twelve months,
to occupy 3% space, for which we agree to pay you the sum of $24, payable
quarterly. Joseph Jackoboice.”

After plaintiffs had published the advertisement for six months, the
defendant wrote them to discontinue the advertisement, and send
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him the amount due to date. Plaintiffs continued the publication
to the end of the year, and sued to recover the balance. The court
below held that the writing did not constitute such a written contract
as would exclude parol evidence of a contemporaneous agreement;
that, if the advertisement did not suit, it could be discontinued at
any time. MecGrath, C. J., speaking for the court, said:

“In this we think the court erred. There is no ambiguity in this instru-
ment, It is an order to insert an advertisement, to occupy a given space, for
a given period, at a given price, and specifies when the price agreed upon shall
be paid. It contains all the indicia of a contract, except that it was not exe-
cuted by both parties. Defendant does not attempt to supply an omission in
the instrument. He does not undertake to show any fraud or misrepresenta-
tion in matters of inducement. Although this instrument directs a publication
for twelve months, he was allowed to show that he reserved the right, in case
the advertisement did not suit, to discontinue it at any time. In other words,
he was allowed to show by parol that he reserved a right inconsistent with
the plain and express provisions of an instrument, which could have no other
office than as a contract, to be made effectual upon acceptance, and needing
only such acceptance to give it all the force and etfect of a contract. Suppose
it had been written out by defendant, but it had not been signed by him,
but had been delivered with like intent. 'There is no question of the statute of
frauds here.”

This is an instructive case, in which other cages, including previ-
ously decided Michigan cases, are reviewed. See, also, Union Stock-
Yards & T. Co. v. Western Land & Cattle Co., 18 U. 8. App. 438, 7 C.
C. A, 660, and 59 Fed. 49; Gorrell v. Insurance Co., 24 U. 8. App.
188, 11 C. C. A. 240, and 63 Fed. 371; Railway Co. v. Blewett, 7
U. 8. App. 285, 2 C. C. A. 415, and 51 Fed. 625; Phosphate Co. v.
Heller, 20 U. 8. App 589, 9 C. C. A. 504, and 61 Fed. 280; Van Winkle
v. Crowell, 146 U, 8. 42, 13 Sup Ct. 18.

The actlon of the court in excluding oral evidence of a contem-
poraneous agreement or understanding not included in the contract
-was therefore clearly correct. It is to be repeated that the court
received the evidence offered tending to show an oral agreement to
give the defendant the benefit of any reduction in prices made at either
of the extensions of the time of delivery of the glass in July and Oc-
tober, 1894; and the question whether such agreement for the modi-
fication of the contract had been made was submitted to the jury
under full instructions, of which it is certain the plaintiff in error
cannot justly complain.

The defendant below offered to prove what occurred in regard to
a scheme of manufacturers of glass during the year 1894. Just what
relation the acts of the glass manufacturers had to the case, and how
they did or could affect the rights of the parties to this written con-
tract, is not explained, beyond the suggestion that such acts related
to prices, and served in that way to shed light upon what it was
claimed took place between the plaintiff and defendant. This evi-
dence was obviocusly properly excluded by the court.

We are next brought to the error assigned to the action of the
court in excluding oral evidence offered to show the new or substituted
agreement of January 4, 1895. As before stated, the plaintiff in
error insisted that such contract was made, and that he was to re-
‘ceive 50,000, instead of 60,000, feet of glass, and pay for the same
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according to the price fixed by the original contract, ‘and that defend-
ant in error was to sell, and plaintiff in error accept and pay for, an
additional quantity, of 50,000 feet, at the reduced or cut price. The
two telegrams which passed upon this subject were received in evi-
dence, but the oral conversations were excluded, and the court also
excluded certain correspondence which plaintif in error insisted
tended to show that an oral agreement in fact was made. Neither
the writings admitted, nor those excluded, in relation to that contract,
contain any such reference to the terms of the contract as to comply
with the statute of frauds of Michigan, aside from other defects. We
do not understand counsel for plaintiff in error to insist that they
do, but only that they tend to show that an oral agreement was made.
Obviously, all that was in writing would be no sufficient memoran-
dum, under the plain provisions of the statute, as well as under the
doctrine of the case of James v. Muir, 33 Mich. 223. The contract
which plaintiff in error offered to prove as being made on the 4th
of January, 1895, was itself a contract which, under section 6186 of
the statute of frauds of Michigan, was required to be in writing, and
oral evidence of such a contract was properly excluded by the court
for this reason. In Whipple v. Parker, 29 Mich. 372, 373, the su-
preme court of Michigan said:

“But the consideration for the agreement, promise, or stipulations of the
party to be charged, and which are in writing, may, and perhaps generally
does, consist of counter promises or executory stipulations to be performed by
the other party; and if these are not, by his portion of the contract, to be per-
formed till after the expiration of a year, it may well be doubted whether this
statute, dispensing with a written statement of the consideration, would apply
to the case, and allow such a consideration to be proved by parol; and, if he
were sued upon his portion of the contract, he would be the party to be char-

ged. But, * * * as there is no written contract, these questions do not
arise here, and I shall not discuss them.”

The question here suggested and reserved came before the same
court in the subsequent case of McEwan v. Ortman, 34 Mich. 324.
The suit in this case was upon a promissory note, and resulted in
a judgment in favor of the plaintiff below. The error assigned was
that a valid defense had been excluded. This defense was that the
note was given for a part of the price named in a written contract for
the purchase of land, and that there was an oral arrangement at the
time the note and contract were made that the purchaser was to
have the option of retaining the contract and paying the note, or
surrendering the contract and thereby discharging his liability on
the note. The supreme court held that evidence of such oral agree-
ment was properly excluded, because the result would be to import
into a written contract a verbal stipulation inconsistent with its
terms, and, moreover, that such a stipulation as was sought to be
shown would itself be void, under the statute of frauds, unless in
writing, and that the offer was not merely to show by parol a change
in the terms of a written contract, but to show such an agreement
as could not, under any circumstances, have been made by parol.
‘What the court said was:

“The attempt here is to import into a written contract a verbal stipulation
quite inconsistent with its terms. By the contract the land was to belong to
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Mr, McEwan, not by way of security, but in his own right. It was to belong
to him, by the verbal stipulation, until he should see fit to surrender (or more
properly retransfer) it. If it had been a security, the option would have
been with Ortman, as mortgagor, and not with McEwan. Under the statute
of frauds, such a stipulation would be void, unless in writing; and the offer
was not merely to show by parol a change in the terms of a written contract,
but to show such an agreement as could not have been made by parol under
any circumstances. The surrender was meant to release an equitable estate
in fee simple, and an agreement for such a purpose cannot be made, except
by an instrument in writing signed by the party releasing or transferring it.
A verbal agreement to transfer any other parcel of land would be no more
contrary to the statute than one to release or surrender a parcel mentioned in
a contemporaneous contract. And such an agreement is not a defeasance,
but an agreement for a resale.”

Whatever may be said in regard to a modification of the original
contract so as to make the quantity of glass 50,000, instead of 60,-
000, feet, at the price stipulated for in the contract, we think it does
not admit of question that the offer to show the sale of an additional
50,000 feet of glass at a different and reduced price was an attempt
to show by parol testimony a contract clearly required by the statute
of Michigan to be in writing, and such testimony was for this reason
properly excluded by the court; and this assignment of error cannot,
therefore, be sustained. Defendant having had the benefit of
the evidence offered to establish an oral agreement at the July and
October extensions, and the evidence of the other parol agreements
having been properly rejected, it would have been the manifest
duty of the court, on the whole of the remainder of the competent
evidence, to direct a verdict for the plaintiff. None of the other
numerous errors assigned could, therefore, have operated to the prej-
udice of the defendant below, as affecting the merits of the case.
This view of the case, and the result, would render it unnecessary for
us to decide definitely whether, under the statute of frauds of Mich-
igan, an executory contract, like the original contract in this case,
when reduced to writing, may be varied, added to, or modified by
subsequent parol agreement; or whether, to be valid under section
6186, the memorandum or contract must also contain the price, when
that is in fact agreed upon, and made a term or provision of the
contract, or whether this, and similar enactments found in some of
the states, were only intended to make good, and are limited to, con-
tracts silent as to the price or consideration. It is certain that in
the case before referred to, of James v. Muir, the unanimous judg-
ment of the supreme court of Michigan was that where a contract
of sale (in that case, a contract for the sale of square timber) is
executory, and within the statute of frauds, the contract or mem-
orandum must name the price, as well where a reasonable price is
agreed upon as where any other standard or amount is stipulated,
and, if the price is left to be arranged by parol, that the memoran-
dum will be incomplete. Campbell, J., speaking for the court, said:

“As this is a suit in which defendant, and not plaintiff, is the ‘party to be
charged,” and as the payment of the price is the only thing for which he is
chargeable, it may be a question of some importance whether, if this paper
1s a contract of sale, the statute of frauds is complied with so as to bind him.

Where a contract Is executory, and not executed, it is lald down by some
authorities, if not generally, that unless the price is fixed distinetly according
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to some standard, either of amount, or of market, or of reasonableness, or
some other method of ascertainment, the contract is incomplete, and the pur-
chaser is not bound. Where goods are accepted, and nothing has been said
about the price, a reasonable price has been recognized as correct. In Acebal
v. Levy, 10 Bing, 376, it was held that where a contract was silent as to
price, and there was evidence of a parol agreement as to price, there could be
no recovery on a quantum valebant, and that a contract in writing was as
necessary for a reasonable price as any other. In Valpy v. Gibson, 4 C. B. 837,
where the court found expressly an acceptance of goods where the invoice
was priced, Wilde, C. J., remarked, obiter, that the omission of price did not
necessarily invalidate a contract of sale, and that goods were frequently sold
by a contract ‘which does not specify the price or mode of payment; leaving
fhem to be settled by some future agreement, or to be determined by what is
reasonable under the circumstances.””

See, algo, Gault v. Stormont, 51 Mich. 636, 638, 17 N. W. 214; Hall
v. Soule, 11 Mich. 494.

No specific reference to the Michigan statute rendering a state-
ment of the consideration in the contract or memorandum unneces-
sary is contained in the opinion, but it must be assumed that the
court had this provision of the statute in mind. Apparently, the
court thus adopted and approved the doctrine of the English cases,
which is that, if the price is at the time agreed upon, it must be
contained in the written contract, but, if not agreed upon, the con-
tract may be upheld, if valid in other respects, when silent as to the
price; leaving the law to import into the contract, by implication,
the promise to pay a reasonable price. In Williams v. Morris, 95
U. 8. 444, it was held to be a general rule that the memorandum
should mention the price. The court said:

“Decided cases everywhere require that the memorandum should mention
the price.”

In 1 Benj. Sales, § 251, the result of the English cases is stated as
follows:

“It is plainly deducible from the foregoing decisions that, so far as price is
concerned, the rule of law is that, where there is no actual agreement as to
price, the note of the bargain is sufficient, even though silent as to the price,
because the law supplies the deficlency by importing into the bargain a prom-
ise by the buyer to pay a reasonable price. But the law only does this in the
absence of an agreement, and therefore. where the price is fixed by mutual
consent, that price is part of the bargain, and must be shown in writing, in
order to satisfy the statute. Ang, finally, that parol evidence is admissible to
show that & price was actually agreed on, in order to establish the insuffi-
ciency of a memorandum which is silent as to price. As to the other terms
of the contract, it is necessary that they should so appear by the written papers

as to enable the court to understand what they actually were, in order to
satisfy the statute.”

And so, in 2 Tayl. Ev. § 1021, after referring to section 4 of the
statute of frauds, as being substantially the same as section 4 of the
sale of goods act of 1893, which was substantially the same as section
17 of the original statute of frauds, and further stating that, to satisfy
either enactment, the consideration for the agreement, in the one case,
and for the bargain, in the other, must appear in the writing, with cer-
tain named exceptions, it is said:

“This requirement applies, not only to bargains for the sale of goods, to

agreements upon consideration of marriage, to contracts for the sale or lease
of lands, and to agreements not to be performed within a year, but also to
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special promises made by executors or administrators to answer damages out
of their own' estate, This doctrine is held with a view of effectuating the ob-
Ject of the ‘statute.” '

" And, continuing the discussion, it is further said (section 1024),
upon the game subject:

“Moreover, the omission of the particular mode or time of payment, or even
of }he priee jtself, does not necessarily invaljdate a coutract of sale; and a
written order for goods ‘on moderate terms’ will satisfy the statute, though,
if a specific price be agreed upon, it must be mentioned in the contract.”

The same doctrine iy laid down as the established law in Browne,
8t. Frauds, §§ 376, 377, where it is said:

“The memorandum must also contain the express stipulations of the contract.
Thus, it must ¢ontain the price agreed to be paid for property sold, where the
contract contained a stipulation as to price, and, when the memorandum
states one price, no recovery can be had if it be shown that the parties had
really agreed for another; for the true contract is, as to one of its essential
elements, left unsupported, the memorandum being shown to be not an accu-
rate statement of the contract which the parties made. If no price is named
by the parties, the memorandum may be silent in that respect. If the prop-
erty was sold for what it was reasonably worth, that fact need not be stated
in the memorandum. In Acebal v. Levy, in the court of common pleas,
Tindal, C. T, in the course of the oplnion which he dellvered for the court,
expressed a doubt whether this would be 8o in the case of executory contracts
of ‘sale, 1, e. contracts of sale and delivery where the property s still in the pos-
session and control of the vendor. But in Hoadly v. McLaine [10 Bing. 482], a
few months later, in the same court, the very question was presented; and Chief
Justice Tindal concurred in the decision that even in the case of an executory
contract, where no price was named in the contract, none need be named in
the memorandum.”

It has been observed that in the case of James v. Muir the supreme
court of Michigan approved and followed the case of Acebal v. Levy.

It must be remarked that a statement of the price in the memoran-
dum of a contract of sale is not always the same thing as the state-
ment of the consideration. For example, take the case of a contract
for a bill of merchandise at the stipulated price of $500. The con-
gideration would be the $500 which the buyer agreed to pay. But
if the stipulation were that the buyer might make payment of the
agreed price in wheat, at the rate of one dollar per bushel, it is evi-
dent that the recital of such a price would amount to more than a
mere statement of the ¢onsideration, and would contain an essential
term or provision of the contract. And so, in Browne, St. Frauds,
§ 381a, it is said: o

“The statement of the price In the memorandum of a contract of sale is not
always to be regarded in the same light as the statement of the consideration
of the contract. When an action is brought upon a contract within the stat-
ute, the memorandumn must contain some designation of the parties contract-
ing, and the terms of the contract, which last, in the case of a contract of sale,
would include the price, if any had been stipulated. It need not contain or
state any promise to perform or allegation of performance, although. such
promise or performance constitutes the only consideration for the engage-
ment upon which the defendant is sought to be charged. In Egerton v.
Mathews [G East, 307], for example, it did not appear in the memorandum
whether or not the plaintifts ever had delivered, or agreed to deliver, any cot-
ton; yet delivery, or a promise to deliver, was evidently the only considera-
tlon for the defendant’s promise to pay. The decision of Egerton v. Mathews
was certainly correct, because all the terms of the bargain were there pre
sented in the writing,—not because the word ‘bargain’ lmports a consideration
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any less than the word ‘agreement.” On the other hand, as Mr. Justice Bayley
says, ‘it would be a very insufficient agreement to say, “I agree to sell A. B.
my lands,” without specifying the terms or the price,” because the price which
is an element of the sale is not stated, and not because a memorandum of an
agreement to do a thing must necessarily show the motive or inducement for
making it.”

The decided cases generally recognize the clear distinction between
contracts silent as to the price or consideration, or in which the re-
cital of the consideration is merely formal, as stating a fact, and those
in which the statement goes further, and becomes essential and con-
tractual, as fixing a term of the agreement. In 6 Am. & Eng. Enc.
Law (2d Ed.) p. 775, this distinction and the rule are thus stated:

“So much for the admissibility of evidence to vary the consideration ex-
pressed in a deed or written contract, when the expression is merely the recital
of & fact. When, however, the statement of the conslderation leaves the field
of mere recital, and enters that of contract, thereby creating and attesting
rights, as shown by the intention of the parties, to be gathered from the in-
strument, it is no longer open to contradiction by extrinsic evidence,”

As illustrating the distinction, Jackson v. Railroad Co., 54 Mo. App.
636, is referred to, in which the court said:

“Suppose the consideration in a deed should be, ‘In consideration of the sum
of $1,000, to be paid to me in beef cattle, weighing not less than 1,200 pounds
each, at 5 cents per pound.’ Would it be contended that a consideration thus
expressed contractually could be orally shown to be other than as expressed?”’

Other cases cited make the proposition practically clear.

If the contract of sale must, then, exhibit the price, where a stipu-
lated price is agreed to be paid, it becomes an essential element of,
or a term in, the contract, and protected by the statute as fully aa
any other term or condition of the contract. Consequently, in Abell
v. Munson, 18 Mich. 306, it was held that, the statute of frauds re
quiring all contracts for the sale of lands to be in writing, and mak-
ing them void if not in writing, parol evidence could not be received
to show a subsequent verbal agreement to change any of the terms,
as no part of the contract could rest in parol. 'The language of the
court is:

“The statute of frauds requires every contract for the sale of lands to be
in writing, and signed by the party making the sale. 2 Comp. Laws, § 3179.
The rule prohibits any enforcement of parol contracts; and while written con-
tracts, which would have been lawful if unwritten, may be modified by parol
subsequently in many cases, yet this cannot be done where the law requires
the agreeiment to be in writing. Goss v. Lord Nugent, 5 Barn. & Adol. 58;
Stowell v. Robinson, 3 Bing. N. C. 928; Stead v. Dawber, 10 Adol. & E. 57;
Marshall v. Lynn, 6 Mees. & W. 109; Blood v. Goodrich, 9 Wend. 68. Angd
our statute goes further than the English statute, by making the contract void,
instead of declaring that no action shall lle upon it.”

The special provision of the statute, that the consideration need not
be expressed (section 6189), is not restricted in its application to a
contract for the sale of merchandise, but is of much wider application,
extending to all contracts required to be in writing by the Michigan
statute of frauds. If the exposition of the Michigan statute of
frauds, as contained in these cases, is to be accepted as establishing:
First, that an executory contract, such as the original contract in ques-
tion, must contain the price, when a price is agreed upon; and, second,
that the written contract cannot be changed or varied in any of ita
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terms by a subsequent parol agreement,—it would follow that parol
evidence of a contemporaneous agreement, and of the agreement
claimed to have been made January 4, 1895, was not only properly
excluded upon the ground hereinbefore stated, but also upon this addi-
tional ground, and that all evidence of an oral agreement at either
date of extension of the time of delivery should also have been rejected.
In this aspect of the case, upon the whole of the evidence which was
or might properly have been received, it would have been the cbvious
duty of the court to direct a verdict in favor of the plaintiff. The sug-
gestion in the brief that there was a delivery and acceptance under
the oral contract of January, 1895, so as to satisfy the statute of frauds
in this respect, is entirely without support in this record.

There are 67 separate assignments of error found in the record, on
the rulings and instructions of the court below; but all of these were
not relied on in the argument at bar, nor in the briefs. Most of
them are rendered wholly unimportant by the views which we have
expressed on questions already discussed. We have, however, ex-
amined all of these assignments, and carefully examined this entire
record; and, speaking of the case broadly, we entertain no doubt that
the result in the court below was right. Judgment affirmed.

TIMMONS v. UNITED STATES.
(Circult Court of Appeals, Sixth Circuit, February 8, 1898.)
No. 558,

1. Postar LAws—NONMAILABLE MATTER.

Rev. St. § 3898, as amended September 26, 1888 (25 Stat. 496), belng con-
strued in the light of the evil to be suppressed, makes nonmailable every
obscene, lewd, or lascivious book, pamphlet, picture, paper, letter, writing,
print, or other publication of an indecent character, as being similar to
those specifically named, and like those in being obscene, lewd, or lascivious
in character.

2. SAME—SUFFICIENCY OF INDICTMENT.

Under this statute, an indictment for depositing in the malls a letter de-
scribed as ‘“‘obscene, lewd, and lascivious” is sufficient, without adding, “and
of an indecent character.”

In Error to the District Court of the United States for the Southern
Distriet of Ohio.

Plaintiff in error was Indicted under section 3893, Rev. St., as amended by
Act Sept. 26, 1888 (1 Supp. p. 621; 25 Stat. 496), providing: *‘Every obscene,
lewd or lascivious book or pamphlet, picture, paper, letter, writing, print, or
other publication of an indecent character * * * whether sealed as first-
class matter or not, are hereby declared to be non-mailable matter, and shall
not be conveyed in the mails, nor delivered from any post-office, nor by any
letter-carrier; and any person who shall knowingly deposit, or cause to be de-
posited, for mailing or delivery, anything declared by this section to be non-mail-
able matter * * * shall for each and every offense,” ete.
~ The first count In the indictment is as follows: “First Count. The grand jurors
of the United States of America, duly Impaneled, sworn, and charged to inquire
-within and for the Western division of said district, upon their paths and atirma-
‘tlons present that E. J. Timmons, whose first name is to the grand jurors un-
known, alias Harry C. Morton, on, to wit, the nineteenth day of April, in “he year
-of our Lord one thousand eight hundred and ninety-seven, in the county of Ham-



