
'85 FEDERALRElPQRTER,

a review of that decision by this court, and its direction to the court
below tp,r.ev€rrse the judicial decision: it has already rendered. But
the writ of mandamus may not be ma.de to perform. the office .of an
appeal or of a writ of error to review the action of a court in the lawful
exercise of its jUrisdiction,nor can it issue to command a court or an
officer to decide a judicial question in a particular way; much less may
it be in'Voked to direct such a court or officer to reverse a decision of a
judicial question which has already been rendered. In re Rice, 155
U. S. 396, 403, 15 Sup. Ot. 149; American Oonst. 00. v; Jacksonville,
T. & K. W. Ry. 00., 148 U. S. 372, 379,13 Sup. Ot. 758; In're Parsons,
150·U. S. 150, 156, 14 Sup. Ot. 50; Ex parte Morgan, 114 U. S. 174, 5
Sup. Ot. 825; Ex parte Whitney, 13 Pet. 404.
The motion for the peremptory writ of mandamus in this case is de-

nied, and the petition is dismissed.

MATZ et aI. v. CHICAGO & A. R. CO.
(Circuit Court, W. D. MissourI, W. D. January 24, 1898.)

No. 2,226.
1. DEATH BY WRONGFUL ACT-INSTANTANEOUS DEATH.

The right of action under section 2 of the Missouri Damage Act (Rev. 8t.
Mo. § 4425) to recover for death by wrongful act is an original, and not a
transmitted, rIght, and exists even where the death was instantaneous.

2. FEDERAL COURTS-DICTA OF STATE COURT.
Mere dicta of a state court· concerning the construction of a statute of the

state are not binding upon the federal courts.
8. SAME-CONSTRUCTION OF STATUTE-UNDERSTANDING OF BENCH AND BAR.

Uniform and contemporaneous action and opinion of the bench and bar of a
state should have weight with the federal courts in construing a statute of the
state.

4. PLEADING-GENERAL
The objection to an allegation of a complaint, in an action to recover dam-

ages for death by wrongful act, to the effect that defendant "knew, or by the
exercise of ordinary care might have known," of the danger, on the ground
that It does not comply with section 20il, Rev. 81. Mo., relating to alternative
allegations, cannot be raised by a general demurrer.

Scarrltt, Griffith &Jones, for plaintiffs.
Wash. Adams, for defendant.

ROGERS, District Jr.dge. The complaint in this case is as fol-
lows:
"Plaintiffs, for cause of action, state that they are husband and Wife, and are

and were the father and mother, respectively, of the child, William Matz, here-
In referred to. the said William Matz was born In the year 1888, and
while he was a minor and unmarried, died, March 19, 1897, from an injury
occasioned as hereinafter stated. That the defendant Is, and was at all the
times herein referred to, a railroad corporation, duly created and existing
under and by virtue of the law, and at all such times owned and operated a
railroad running through Kansa's City, in the state of MissourI, in. an east and
west direction, and across a certain street or avenue therein known as 'Agnes
Avenue.' That said Agnes. avenue, at the times herein referred to, extended
through the said Kansas City In a north and south direction, and is and was
the only street or avenue running north or south· connecting what is commonly
known as the 'East Bottoms' .with the residence portion of said city between
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the West road, near the Blue river and Lydia avenue, said last two naJ:Iled
streets being about two J:Ililes apart. That the intersection of the said Agnes
avenue with defendant's railroad is, and was at all such tiJ:Iles, within' the
city liJ:Ilits of Kansas City, and is and was a thickly settled locality, in the
vicinity of which are located J:Ilany large factories, eievators, breweries, and
other industries that give eJ:IlploYJ:Ilent to a large nUJ:Ilber of people, and in
the vicinity of which are J:Ilany residences. That said Agnes avenue is, and
was at such tiJ:Iles, paved with a J:Ilacadam thoroughfare, over and along
which many people and vehicles travel daily. That at the time herein refer-
red to no watchman was stationed, or gates or bars maintained, at the cross-
ing of defendant's tracks and the said Agnes avenue, to warn children and
the public in general of the approach of cars and engines thereto; that at all
such times there was in force and effect in said Kansas City a certain or-
dinance numbered 41,982, entitled 'An ordinance in revision of the ordinance
governing the city of Kansas,' approved May 12, 1888, section 820 of which
said ordinance being as follows: 'No conductor, engineer, fireman, 'brakeman
or uther person shall mfrve, or cause or allow to be moved, any locomotive,
tender or car, within the city limits, at a greater speed than six miles per
hou,', under a penalty of not less than twenty-five dollars nor more than five
hUDtlred dollars.' That at the times herein referred to it became and was the
duty of the defendant, in the management and operation of its said railroad,
not to allow any conductor, engineer, fireman, brakeman, or other person to
move or cause to be moved any locomotive or car within the city limits, and at
the place aforesaid, at a greater rate of speed than six miles per hour. That
on or about the 19th day of March, 1897, the defendant, wholly disregarding
Its duty as aforesaid, negligently and carelessly permitted and allowed its con-
.Iuctor, engineer, fireman, brakeman, and agents to move or cause to be
moved, a certain locomotive and train of cars of defendant in the city limits,
and at the place aforesaid, westwardly, at a greater rate of speed than six
miles an hour, and carelessly permitted its said engine and cars in charge of its
servants and agents aforesaid to run at a reckless and dangerous rate of speed,
at the time and place aforesaid, to Wit, at the rate of thirty-five mlles an hour,
upon and over the said William Matz, and thereby mortally wounded and in-
jured him, from which injuries he died Immediately thereafter. That said de-
fendant company, at the time and place aforesaid, acting by and through its
servants In charge of the said engine and cars, carelessly and negligently
caused or permitted its said engine and train, whlle in charge of its servants
and agents aforesaid, to run upon the said William Matz, without giving him
any notice or warning of the approach thereof, and without slowing up or
slackening the speed thereof, and without exercising reasonable care to avoid
Injuring him, the said William Matz, after they, the servants and agents of
defendant, in charge of Its said engine and train, knew, or might by the exer-
cise of ordinary care have known, of his position of danger and peril in time,
by the exerdse of ordinary care, to have avoided any injury to him; and by
reason of its said negligence defendant permitted and allowed the said engine
and cars to run upon and kill the said William Matz, while he was laWfully
lit the said crossing when and where he had a right to be. That the said
William Matz died from injuries received and occasioned by the negligence and
unskillfulness of the officers, agents, servants, and employes of defendant com-
[.lany whilst running or managing its said locomotive and cars as aforesaid, to
the plaintiffs' damage in the sum of five thousand dollars ($5,000)."
To the complaint a general demurrer was interposed.
Two questions were argued and submitted: (1) The complaint

having alleged that the deceased died immediately after the injury
was received, it is contended that the deceased had no cause of ac·
tion in his lifetime, and could, therefore, transmit none to the
plaintiffs, under section 4425, Rev. St. Mo., under which section the
action was brought. (2) That, the complaint having alleged that
the defendant company "run upon the said William Matz without
giving him any notice of the approach thereof, and without slowing
up or slackening the speed thereof, and without exercising reason·
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able care to 'avoid injuring him, the said William Matz, after they,
the servants an,d agents of defendant in charge of its ,said engine
and train, knew, or might by the exercise of ordinary care have
known, of his position of danger and peril in time, by the exercise
of ordinary care, to have avoided any injury to him," that the al-
ternative allegation, "knew, or by the exercise of ordinary care
might have known," etc., does not comply with section 2071 of the
Revised Statutes of Missouri, which is as follows: "Either party
may allege any fact or title in the alternative, declaring his bellef
of one alternative or the other, and his ignorance whether it be the
one or the other." The court sustained the demurrer on the first
ground, and, without much consideration as to the second ground,
suggested to plaintiffs to so amend their complaint, if they elected
to amend,Rs to conform to the last-named statute. On motion of
plaintiffs,the court subsequently heard a reargument of the de-
murrer, vacated the order sustaining it, 'and took the same under ad-
visement.. The questions stated are the ones to be decided.
As to the first question, it will be noted that the suit is brought

by the father and mother,· and not by the. father alone. At com'
mon law, and under the laws of Missouri also, the father has a
property in the'services of his son during his minority, for which he
may sue and recover if he is depriyed' of such &ervices by the mis-
conduct of another. James v. Christy, 18 Mo. 162; Stanley v. Birch-
er, 78 Mo;245; 2 Sedg. Dam. (8th Ed.) § 575. In such cases. how-
ever, loss of service must be alleged. ',2 Sedg. Dam., supra. No al-
legation of that kind or kindred nature is found in the complaint. If
William Matz had survived the injury alleged, but lost an arm or
leg, or sustained any permanent injury, he might have sued by
his next friend, and recovered therefor. He might also have recov-
ered for pain and But he is not shown to have lived
after the injury was received. On the contrary, it is alleged he
immediately died. No authority need be cited to show that at
common law such an action could not be maintained by the father
or mother or both, or by anyone else. "Actio personalis moritur
cum persona," was the, common-law maxim, and it applied. to in·
fants as well as adults. But the rule of the common law bas been
cbanged in England, by wbat is commonly called tbe "Lord Oamp-
bell's Act," enacted in 1846, and which has lIS a model for
similar acts in most of the states of tbe United States. Tiff. Death
Wrongf. Act, 4. In Missouri, the damage act, similar to the Lord
Campbell act, is found in sections 4425-4427 of the Revised Stat·
utes. It bas been in force more than 40 years. It is inartistically,
if· not bunglingly, drawn. It has been construed by the supreme
court of Missouri many times. Tbe judges of tbatcourt have dis-
agreed as to its meaning, and the COUl:t has overruled itself as to
the proper construction oidt, and even now I aronot able to rec-
oncile the language aad the logic of. the opinions of that
court which have not been expl!€ssly ,overruled. The wonder is
that such a statute could remain in force·so 10ng.CQnfessedly. this.
action is brought under section 4425, supra, convenience,
I will hereafter call the second section ()f dama,ge act. In wbq.t
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respect did tbatstatutechangethe common law? Did it create a
new cause of actjo:p., and give it to tbeparties designated in .tbe
statute? Or. did it simply traI;lsmit a cause otaction which the
ceased bad in his lifetime to the persons designated in the statute? If
the forme!"l tbis action is clearly maintainable; iitbe latter, it would
tieem it is not. On the argument, it was conceded by the defend-
mit's counsel that, as an original proposition, he tbought the stat-
ute created a new cause of action. In that. view I concur, and I
tbinkit is the only cOllstruction which does not involve absurdities.
It was also cQI1ceded that, if tbe supreme court of Missouri has
decided the statute does not create, but simply transmits, a cause
of action, the circuit court of the United States should follow it.
In this I concur. But it was insisted by counsel for plaintiffs that,
if the supreme court of Missouri bas not passed upon the precise
point presented, expressions of tbat court used in construing that
statute when other points, and not the one at bar, were under con-
sideration, do not bind the circuit court of the United States, and
are, indeed, no precedent for the court delivering the opinion. On
t.hispoint, in Oohens v.' Virginia, 6 Wheat. 399, Mr. Ohief Justice
Marshall said:
"The counsel for the defendant in error urge, in opposition to this rule of

construction, some dIcta of the court in the case of Marbury v. Madison, 1
Cranch, 174. It is a maxim, not to be disregarded, that general expressions,
in every opinion, are to be taken in connectldri with the case in which those
pressions are used. If they go beyond the case, they may be respected, but
Qught not to control the judgment in a subsequent suit, when the very. point
Is presented for decision. The reason of' this maxim is obvious. The question
actually before the court is investigated with care, and considered in Its full
extent. Other principles which may serve to lllustrate It are considered in
their relation to the case decided, but their possible bearing on all other cases
is seldom completely investigated."
In Carroll v. Carroll's Lessee, 16 How. 286, Mr. Justice Curtis

said:
"If the construction put by the court of a state upon one of its statutes was

not a matter in jUdgment, i'f it might have been decided either way without
affecting any right brought Into question, then, according to the prinCiples of
the common law, an opinion on such a question is not a decision. To make
it so, there must have been an application of the judicial mind to the precise
qnestion necessary to be determined to fix the rights of the parties, and de-
cide to whom the property In contestation belongs."
I think the contention of the plaintiffs on this point must be con-

ceded.
Sections 4425, 4426, and 4427 of the Revised Statutes of Missouri,

which are sections 2, 3, and 4 of tbe damage act of Missouri, are as
follows:
"Sec. 4425. Damages for Injuries Resulting in Death In Certain Cases, When

and by Whom Recoverable.-Whenever any pers0n shall die from any injury re-
sulting from or occasioned by the negligence, unskillfulness or criminal intent of
any officer, agent, servant or employe whilst runnIng, conducting or mana·
ging any locomotive, car or traIn of cars, or of any master, pilot, engineer, agent
or employe whllst running, conducting or managing any steamboat, or any
of the machinery thereof, or of any driver of any stage coach or other public
conveyance whilst in charge of the same as a driver; and when any passenger
shall die from any injury resulting frOID or occasioned by any defect or insuffi-
ciency 1D any railroad or any part thereof, or in any locomotive or car, or in
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any steamboat, or the machinery thereof, or In any stage coach or other public
conveyance, 'the corporation, individual or individuals, In whose employ any such
officer, agent, servant, master, pilot, engineer or driver shall be at the
time such' injury Is committed, or who owns any such railroad locomotive, car,
stage coach, :orother pubIle conveyance at the time any injury is received,
resulting from or occasioned by any defect or Insufficiency, unskillfulness, negli-
gmce or criminal Intent above declared, shall forfeit and pay for every person
or passenger so dying the sum of five thousand dollars, which may be sued for
and recovered; First: by the husband or wife of the deceased, or second, If
there be no husband or wife, or he or she falls to sue within six months after
such death, then by the minor child or children of the deceased, whether such
minor child or children of the deceased be the natural bGlrn or adopted child or
children of the deceased: provided that if adopted such minor child or children
shall have been duly adopted according to the laws of adoption of the state
where the person executing the deed of adoption resided at the time of such
adoption; or third, If such deceased be a minor and unmarried, whether such
deceased 'unmarried minor be a natural born or adopted child, If such deceased
unmarried minor shall have been duly adopted according to the laws of adop-
tion of the state where the person executing the deed of adoption resided at the
time of such adoption, then by the father and mother Who may join in the suit,
and each, shall have an equal interest In the judgment; or if either of them be
<'tead, then by the survivor. In suits Instituted under this section, It shall be
competent for the defendant, for his defenSe, to show that the defect or insuffi-
ciency named In this section was not of a negligent defect or insufficiency, and
that the injury received was not the result of unskillfulness, negligence or criminal
Intent.
"Sec. 4426. When Representative May Sue.-Whenever the death of a person

shall be caused by a wrongful act, neglect or default of another, and the act,
neglector default is such as would if death had not ensued, have entitled the
party Injured to maintain an action and recover damages in respect thereof, then,
and In every such case, the. person who, or the corporation which would have
been If death had not ensued, shall be liable to an action for damages, not-
withstanding the death of the person injured.
"Sec. 4427. Damages, by Whom Recovered-Measure of. All damages accru-

Ing under the last preceding section shall be sued for and recovered by the same
parties and In the same manner as provided in section 4425, and in every such
action the jury may give such damages, not exceeding five thousand dollar.s, as
they may deem fair and just, with reference to the necessary injury resulting
from such death, to the surviving parties who may be entitled to sue, and also
having regard to the mitigating or aggravating circumstances attending such
wrongful' act, neglect or default."
Bearhig in mind the principles announced, supra, let us examine

the Missouri decisions. The first which has been called to my at·
tention is Schultz v. Railroad Co., 36 Mo. 13. In that case the widow
of an employe of the defendant company brought suit for the death
of her husband, and recovered on the theory that section 4425 ren-
dered the defendant company liable for the negligence of a fellow
servant of the plaintiff. The supreme court of Missouri affirmed
the judgment in that case. It does not appear that deceased was
instantly killed. The precise question at bar was not, therefore,
involved. The opinion turned upon the question as to what the
proper meaning of the words "any persons," used in the second sec-
tion of the statute, meant, and the court held that it included em·
ployes; indeed, included all persons. The effect of the decision
was, therefore, to make the defendant company liable for the "negli-
gence; unskillfulness, or criminal intent of any officer, agent, serv-
ant, or employe whilst running, conducting, or managing any loco-
motive, car or train of cars," etc. All the judges concurred. ']'111'
opinion was delivered by Justice Holmes. In Connor Y. Railroad
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CO., 59 Mo. 292, the point decided in the Schultz Case was assailed.
The suit was by the wife for the death of her husband. The opin-
ion of ,the CO'urt was delivered by Justice Napton, who, in a vigor-
ous, learned, and able argument, expressed his dissent from the
doctrine announced in the Schultz Case. In a separate opinion, ex-
haustive, and I think, convincing, Justice Hough concurred with
Judge Napton that the Schultz Case was unsound. Justices Wag-
ner, Vories, and Sherwood, in a dissenting opinion, concurred in re-
versing the case on another point, but adhered to the doctrine an·
nounced in the Schnltz Case. It does not appear that deceased,
Connor, was instantly killed, and therefore the precise point at bar
was not raisPd. In the opinion of Justice Napton, while reviewing
the precise point decided in rthe Schultz Case, he says:
"The common-law axiom, that 'actio personalis moritur cum persona,' was

the mischief which the legislature wished to abolish, and at the same time to point
out the survivors who should have the right of action. The distinctions between
the right of 3ctlon In passengers and and the cases In which the one
or the other might maintain actions. were not In the mind of the legislature in
framing this enactment. They were looking In a different direction, and the
use of the term 'person' In the first clause of the section, and the term 'passenger'
In the second,and of either 'passenger or person' towards the conclusion, waR
merely a blunder of the draftsmaD, who. disregarding all the rules of punctuation,
and delighting, apparently, In obscure, complicated, and tautological phrase-
ology, seems suddenly. after half completing the section, to have dropped in the
word 'passenger' at the very place where It ought to have been omitted, and
left it out at the very place where It sbould have heen Inserted in order to have
carried out the real design of the act. The word 'person,' If carried through the
section. would have answered, or the words 'person or passenger' in all the
ciauses could have created no confusion or doubt. There was no Intention of
establishing any new rules of lIablllty for damages to the party injured, where
he was aUve, and entitled to his action, but simply to extend the bE'nefit of that
liability to certain members of the family of the injured person when death re-
sulted from the injury. Had any such design been entertained, it was a simple
and easy task to be accomplished In plain, clear, and unmistakable language.
* • * But the third section clearly announces tne object of the legislature,
which was to give no new cause of action, to legislate into existence no new
grounds of recovery, but to give to certain representatives of a dead man a right
of action which did not before exist in such representatives, where the man, If
living, would have had one, and In no other case."
Mr. Justice Hough, in his separate opinion in the Connor Case.

59 Mo. 308, while reviewing the point decided in the Schultz Case,
uses this language:
"It Is evIdent to my mind, from the whole scope of the damage act, that the

purpose of the legislature in the second section was simply to cause those actions
to survive to certain representatives of the deceased in the cases there named.
which according to the rules of the common law died with the person. and to limit
the amount of recovery in such cases. No new right of action Is given as to
passengers or strangers In the second is to say, the right of action
which the passenger himself, or a stranger, would have had, If Injured, but
not killed, is made, in the event of death, to survive; and if the words 'any
person' shall be held to mean passengers and strangers, and such employes only
as are not fellow servants of those causing their death, then no new liability Will
be created as to anyone by the second section, and the several parts of this stat-
ute will constitute a consistent and harmonious whole."
The next case is that of Proctor v. Railroad Co., 64 Mo. 119. The

suit was by the wife for the death of her husband, an engineer on
the defendant company's road, and the complaint alleged he was
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,'Hristantly::killed.'" The suit was brought under the second section
of the damage act. In that case recovery was had. On the tria1
the defendant objected to the introduction of any evidence (1) be-
cause there is rio cause of action stated in the petition; (2) because
the plaintiff seeks to recover in this on account of the death of
her husband, Joseph Proctor, who was an employe of defendant at
the time of his death, which was occasioned by the negligence or'
carelessness of co-employes of defendant. The coOurt overruled the
objections. On appeal, Norton, J., delivering the opinion, said:
"The point presented for oUr determination Involves the construction of Wag.

st. p. 519,1 2 (Rev. St, §4425), especially as to whether under the words 'any
person,' In said section, a fellow servant, when death Is occasioned by the negli-
gence of a fellow servant, without fault of the master, Is, or was Intended to be,
Included, The determinatIon of this point will be decisive of this case."
In an able opinion the precise point in the Schultz Case is ex-

pressly overruled, Henry, J" dissented, adhering to the Schultz
Case, and discusses other points, and interprets the three sections of
the damage act. It will be seen that the precise point at bar was
noOt discussed by the oourt or in the dissenting opinion, although
it seems to me the first objection to the admission of any evidence
fairly raised it. The case was reversed, the court holding that the
words 'any person' in the statute dd not embrace a servant injured
by the negligence of a fellow servant.
In the Proctor Case, supra, the court say:
"Under the view of plaintiff, the right to sue Is not a transmitted right, but 1m

original right, arising or appearing for the first time at the Instant of the death
of him or her through whom the right Is derived. The very force of the second
section Is at war with any other Idea than that the right to sue was intended to,
be a transmitted right, and not an original right. * * • It manifestly appears
from these provisions-for they apply to the injuries alluded to In section 3 as
well as to those in section 2.....that It must have been In the mind and Intention of
the legislature only to confer upon the above Classes of persons the right to sue
in cases where the husband, wife, or child could have sued, had not death been
the result of the Injury,"
In White v. Maxcy, 64 M,o. 553, the deceased, White, lived a day

after injured, so that the precise question at bar was not raised or
decided, but Napton, J" delivering the opinion, said:
"Neither,of these sections [sections 4425, 4426, Rev. St. Mo.] created any new

cause of action, but provided for a survival of a cause of action which existed at
the common law, where the death of the party Injured occurred, to certain rep-
resentatives of the deceased party, and limited the amount of the recovery to a
specific sum,"
hi Elliott v. Railroad Co., 67 Mo. 273, the court follow the Proctor

Case, Henry, J;, dissenting, and adhering to the Schultz Case. The
court sa.id:
"The suit can only be maintained when the deceased, had he lived, could have

recovered damages for his Injury; and the same evidence as to the cause of the
Injury Is required In a suit by his representative that would have been required
had he survived, and sued for the Injury."
In this case the suit was brought under the second section, but

the oourt held it should have been brought under the third section,
of the damage act. The precise point a.t bar was not decided.
In Sullivan v. Railway Co" 97 120, 10 S. W. 852, the Proctor
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Case, supra, Is again approved, but the precise point at bar was Dot
discussed or decided. Opinion was bY'Black, J., and DO dissent. tht>
personnel of the court having, in part, changed.
In Gray v. McDonald, 104 Mo. 311, 16 S. W. 398, Black, J., deliv-

ering the opinion, said:
"This section [the third section of the damage act], like the preceding one, does

not, as is often supposed, create a new cause of action when the injured person
would have had one had death not ensued. In other words, the cause of action
does not abate by reason of the death of the person injured. * * * If the in-
jured party would have had a common-law or statutory cause of action had death
not ensued, then the cause of action survives to the designated person."
The precise point at bar was not raised or decided in this case, it

appearing affirmatively that Gray, the deceased, was not instantly
killed.
In Miller v. Railroad Co., 109 M(). 361, 19 S. W. 58, Black, J., de-

livering the opinion, the Proctor Case, supra, is followed and ap-
proved, but the precise questi()n at bar was not decided. It does n()t
appear that Miller was instantly killed.
,Apparently in conflict with the f()regoing opinions is that delivered
by Judge Black in Crumpley v. Railroad 0:1., 98 Mo. 35, 11 S. W. 244.
The suit was by the widow for the death of her husband, and it does
not appear that the deceased was instantly killed. The precise point
at bar was not before the court, but the court said:
"Sections 2121, 2122, and 2123 [Rev. St. 1879] of the damage act give to repre-

sentatives of the deceased person a cause of action where none existed in their
favor at common law. In other words, if the injured party would have had
a cause of action had death not ensued, then these sections give to the designated
representatives a cause of action, and, if the case comes within section 2121, the
defendant shall forfeit and pay the sum of five thousand dollars."
What Judge Black meant, I think, is clear from what he had previ-

.Qusly said in the Sullivan Oase, supra, and subsequently in Gray
v. McDonald and in the Miller Oase, supra, where no intimation is
given of any change in his mind as to the construction of the damage
,act.
I think the logic of the Missouri decisions, supra, is to the effect

that the damage act of Missouri is a survival statute; that it trans-
J1lits, but does not create, a cause of action. The language used
by the court is different in different cases. V,arious terms and
phraseology have been used by the different judges, and confusion
may have grown out of inaccurate terms used. The Century Diction-
ary defines a cause of action to be "the situation or state of facts
which entitles a party to sustain an action." Oertainly, the statute
does not create any new "situation or state of facts." It does give
to the persons designated in the statute a right to sue on a "situation
()r state of facts" upon which such persons could not have sued be-
fore the enactment of the statute. In Douglas v. Beasley, 40 Ala.
148, "cause of action" is defined as "a right to bring an action, which
implies that there is some person in existence who can assert, and
-also a person who can lawfully be sued." Until the enactment of
the statute, nobody had the right to bring an action for a personal
injury resulting in instant death. The statute gave that right-if
it exists-to the person designated therein. In Veeder v. Baker, 83
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N. Y. 160, tlcause·of action" is defined as follows: tin may be said
to be composed of the right of the plaintiff and the obligation, duty,
or wrong of the defendant; and these combined, it is sufficiently
accurate to say, constitute the cause of action." In the case at bar
the plaintiffs would have had no "right" had the statute not been
enacted. In Jackson v. Bpittall, L. R. 5 C. P. 552, "cause of action"
is defined as "the act on the part of the defendant which gives the
plaintiff his cause of complaint." Until the enactment of the stat-
ute, no act of a defendant, in a case like the one at bar, gave a cause
of complaint to anyone. The cause of complaint died with a party,
when instantly killed. In Meyer v. Van CoUem, 28 Barb. 231, "cause
of action" is defined as "the right which a party has to institute and
carry through such a proceeding." But, as stated, no one had the
right to institute an action for a nersonal injury resulting in death
until the enactment of the statute, whether instantly killed or not.
H seems to me the plain import of the third section of the statute
is to giv.e a cause of action as defined, supra, to the parties designated
in the statute, where none existed before in anybody, and to limit
the recovery to $5,000; that defendant could avail itself of any de-
fense which it could have invoked before the statute was enacted,
except the death of the injured party. It abolished that defense.
That, to recover, the parties designated in the statute must estab-
lish just such a case as the deceased would have had to establish if
he had sued and recovered before his death for the same injury, and,
in addition, to show that the injured person was dead, and that they
are the persons designated in the statute, who are authorized to sue.
The damages being liquidated, no evidence on that line is required.
In 'White v. Maxcy, supra, Judge Napton said:
"Neither of these sectIons [sections 4425, 4426, Rev. St. Mo.J crented any new

cause of actlon, but provIded for survival of a. cause of actlon which existed at
common law, where the death of the party Injured occurred, to certaIn representa-
tlves of the deceased party, and limited the amount of the recovery to a specific
sum."
Apply that interpretation of the statute to a case of "instantane-

ous death." At common law. in a case of personal injury producing
instantaneous death, there was no cause of action in anybody. If
there was no cause of action at common law in such a case, none
could survive or be transmitted. A cause of action which never
had an existence could neither survive, abate, nor be transmitted. It
seems to me, therefore, that the statute gives a cause of action, or
it does not exist at all. I think the logic of the opinions of the
supreme court of Missouri above referred to leads inevitably to the
conclusion that, where the death of the party injured is instantane-
ous, or contemporaneous with the injury causing the death, no ac-
tion can be maintained; but I have reviewed these decisions to show
that that court has not thus far expressly so decided; nor do I be·
lieve, when the question at bar is squarely presented, it will so de-
cide. I am confirmed in this view by the fact that in the Proctor
Case the petition alleged the deceased was "instantly killed." In
Carroll v. Railway Co., 88 Mo. 242, it was alleged that "death was
instantaneous," and the court sustained a judgment for $5,000. In
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these cases the question at bar was not raised, nor was it noticed.
Is it probable that all the learned judges and counsel engaged in
deciding and prosecuting these suits, and the various suits under this
act, overlooked this precise question? It seems hardly credible.
The uniform and contemporaneous action and opinion of the bench
and bar should have weight in determining the construction of a
statute. Venable v. Railway Co., 112 Mo. 125, 20 8. W. 493. More-
over, other courts have held to this view, upon similar statutes. Brown
v. Railroad Co., 22 N. Y. 191; Whitford v. Railroad Co., 23 N. Y.
465; Reed v. Railroad Co. (S. C.) 16 S. E. 291; Mason v. Railway Co.
(Utah) 24 Pac. 797; Railroad Co. v. Kindred, 57 Tex. 491; Hulbert v.
City of Topeka, 34 Fed. 510. Indeed, the learned counsel for the de-
fendant admit that, unless the supreme court of Missouri have de-
cided to the contrary, as an original proposition, the statute gave a
new cause of action. Whether you call the right to sue, which the
statute confers on parties designated therein, a t1'ansmitted right or
an original right, whether you call the suit a transmitted cause of
action or a new cause of action, I think it is clear that the legislature
intended the persons designated in the statute should have a cause
of action whether the party died simultaneously with the injury, or
survived, lingered, and died afterwa1'ds. I can see no reason, either
in law or in common sense, why they should have a cause of action
if he was injured, lingered, and died, but have no cause of action
at all if he was instantly killed. The very fact that the recovery,
if had, is a liquidated sum, and does not go to the estate, but to the
persons designated, tends to show it is compensation for death alone,
and not ,for pain, suffering, expenses incur1'ed, and death. On this
point the demurrer should be overruled.
As to the second point, I am not sure that the question can be

raised by demurrer. I rather incline to the view that it should be
raised by motion to make more specific 01' definite and certain. At
all events, I do not think it can be raised by a general demm1'er.
Rev. 81. Mo. § 2044, and cases cited in note f. The demurrer should
be overruled on that point. The defendant will be allowed a rea-
sonable time to plead
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No. 543.

1. MANDAMUS-LEVY OF TAX 'ro PAY JUDGMENT.
, On an application for mandamus to compel the levy of a tax to pay a
jUdgment, no questions affecting the validity of the bonds on which the
judgment Is founded, or the valldity or correctness of the judgment Itself,
are open to consideration.

2. COUNTY BONDs-DEMAND FOR LEVY OF TAX.
Under the Kentucky county fundIng act of March 18, 1878, a deIUand

made by a bondholder pursuant to section 20 for the levy of a tax to pay
hIs claim Is not insufficient merely because made at the same time, and by
the same instrument, both upon the county judge when presiding alone and
on the court when composed of the county judge and the justices.


