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is not affected thereby. The plaintiff stands, in his relation to the
land in controversy, in the same position he would have occupied if
the court·right order had not been entered.
Another question presented for determination by the court is the

construction of the word "settled." The plaintiff hisists that the per-
son who claims land by virtue of his having settled on it, and held
possession thereof for 10 years, and paid taxes thereon during that
time; must be an actual settler,-the person himself in possession of
the land during the time his possession is ripening into a title. On
the other hand, counsel for the defendants claim that he can make such
settlement by his agents or tenants. The court cannot concur in the
latter view. It thinks the object of the statute was to secure to bona
fide settlers the lands which they had held in possession, and probably
cleared out and improved; during the time prescribed by the statute,-
to secure the settlers in their homes, and thereby encourage the set- •
tlement of her public lands. It was not contemplated by the statute
that the public domain should be thrown open to such speculative
purposes as would follow were a man permitted, even without going
upon any of the lands himself, to select as many tracts of land as he
may choose, and, by putting an agent or tenant on each, by such set-
tlement and the payment of taxes at some time in 10 years, acquire
title to the whole. The claim that a man can hold lands by his agents
or temnts is undisputed in a controversy arising out of the adversary
possession of lands,but it is not applicable to the acquisition of title
by settlement.
The court will instruct the jury in accordance with the foregoing

views.
=

UNITED STATES ex reI. HARLESS v. JUDGES OF UNITED STATES
COURT OF APPEALS OF INDIAN TERRITORY.

(Circuit COurt of Appeals, Eighth Circuit. January 10, 1898.,

No. 10.

CIRCUIT COURT OF' ApPEALS-JURISDICTION-MANDAMUS.
Inasmuch as a circuit court of appeals, under Act March 3, 1891, § 12

(1 Supp. Rev. St. c. 517, p. 905). has no greater power to issue a writ of
mandamus than the courts of the United States had under Rev. St. § 716,
ft follows that ft has no power to issue Such a writ in any case which is not
pending in its court, and in which it has not already acquired jurisdiction by
other appropriate proceedings.
MANDAMUS-REVIEW OF' ;/UDlCIAL DECISION.
The writ of mandamus may not be made to perform the office of an appeal,

or of a writ of error to review the action of a court in the lawful exercise
of its jurisd'iction, nor can it issue to command a court or officer to decide a
judicial question in a particular way; much less may it be invoked to direct
such a court or officer to reverse a decision of a judicial question which has
already been rendered.
MANDAMUS-BAlL-CIRCUIT COURT OF' ApPEALS-TERRITORIAL COURT OF Ap·
PEALS.
An alternative writ of mandamus was issued by the circuit court of appeals

of the Eighth circuit to the judges composing the court of appeals in the
Indian Territory, commanding them to admit the relator to bail pending his
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!lppeal: tCil' "latter court [.-om a. jUdgment, of conylcUoD, rendered against
him by the. l,Jnited that territory, or to sh\lw cause why thet
refused.' From: the writ 'return, it appeared that from the judgment
of conviction for the crime of larceny the relator appealed, and, upon denial
of ,his':appl1eatlon, to the judge before whQlJihe had been tried, to baM-
mitted to bail, he ti1ed'a petition for the $lime relief in the court of appeals
In theJerrltory, ,and that, after hearing, argument, and consideration in, that
court of thesan'le questions, subsequently presented upon th'e return of the
writ of mandamus, the prayer of the petition was denied, and the petition
dismissed. Held, that 'the relator's motion In the circuit cowt of appeals for
a writ of man,dalUus must be denied.

Information for Writ of Mandamus.
Charles ,B. Stuart, for relator.
P. L. Sqper, fer respondents.
Before SANBORNand,THAYER, Circuit Judges, and PHILIPS,

•District Judge.

SANBORN,OircuitJudge. On the petition of John G. Harless, the
relator, this court issued to the judges composing the United States
court of in the Indian Territory its alternative writof manda-
mus, which cOrijlllanded them to admit the relator to bail during the
pendency ofbia appeal to that court from a judgment of conviction ren-
dered against him on July 1,0, 1897, by the United States court in the
Indian Territory, or to l;lb,ow cause why they refused to do so. The
judges have made their return to the alternative writ, and the relator
now moves for a peremptory writ.
lfrom the ,writ and return, it appears the relator convicted

on July 10, 1897, in the United States court in the Indian Territory,
of the crime of receiving stolen property; that he appealed from that
judgment to the United States court of appeals in the Indian Territory;
that while Hps appeal was pending he applied to Hon. John ,R. Thomas,
the jUdge before whom he had been tried, to be admitted to bail pend-
ing his appeal, and his application was denied; that he then filed
in the United States court of appeals in the Indian Territory a petition
for a writ of habeas corpus, and for admission to bail pending his appeal
to that court; that his petition was heard by that court on October 30,
1897, and after argument, lind a consideration of the same questions
presented by the proceedings in this court, the prayer of his petition
was denied, and his petitioDwas dismissed; that the appeal from the
judgment of conviction of the crime is stilI pending .and undetermiued
in the United States appeals in the Indian Territory, and is not
pending in this court.
The United States circuit courts of appeals .are the creatures of con·

gressional action. They have the powers vested in them by the acts
of congress which created them, and their various amendments and
modifications. These acts of congress have given them the same power
to issue writs of mandamus which the courts of the United States had
under the judiciary act of 1789. Rev. St. § 716.
Section 12 of the act ofMarch 3,1891 (1 Supp. Rev. St. U. S. c. 517,

p. 905), which created these courts, provided that:
"The circuit courts of appeals shall have the powers specified In section sevell

hundred and sixteen of the Revised Statutes of the United Statef."
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Section 716 provides that:
"The supreme court and the circuit and district courts shall have' power to

Issue writs of scire facias. They shall also have power to issue all writs not
specifically. provided for by statute, which may be necessary for the exercise of
their respective jurisdictions, and agreeable to the usages and principles of law."
Under this provision of the acts of congress the courts of the United

States never had the power to acquire jurisdiction of a case or ques·
tion by the issue of a writ of mandamus. Their authority in this re-
gard was limited to the issue of writs of mandamus in aid of their
jurisdiction in such cases as were already pending in those courts, and
in which jurisdiction had been obtained on other grounds and by
other process. v. Silliman, 6 Wheat. 601; McIntire v. Wood,
7Cranch, 504; Kenda.).l v. U. 8., 12 Pet. .524; Riggs v. Johnson Co"
6 Wall. 166, 197, 198; Bath Co. v. Amy, 13 Wall. 244; Smithy.
Jackson, 1 Paine, 453, Fed. Cas. No. 13,064; U. S. v. Williams, 32
U. S. App. 126, 129, 14 C. C. A. 440, and 67 Fed. 384.
In Bath Co. v. Amy, 13 Wall. 244, 249, Mr. Justice Strong, in dis-

cussing the power of the circuit court to issue a writ of mandamus in
an original proceeding, said:
"This subject has heretofore been under consideration In this court, and In Me-

tntire v. Wood It was unanlmously'declded that the power of the circuit courts
to issue the writ of mandamus Is confined exclusively to those cases in which
It may be necessary to the exercise of their jurisdiction. The court said: 'Had
the eleventh section of the judiciary act covered the whole ground of the consti-
tution, there would be much reason for exercising this power in many cases
wherein some ministerial act is necessary to the completion of an individual right
arising, under the laws of the United States, and the fourteenth section of the
act would sanction the issuing of the writ for. such a purpose. But, although
the judicial power of the United States extends to cases arising under the laws
Of the United States, the .legislature have not thought proper to delegate the
exercise of. that power to its, circu,it courts, except in certain specified cases,' And
in v. Silliman, this court said, when speaking of the power to Issue
writs of mandamus: 'The fourteenth section of the act under consideration [the
judiciary act] could only have been intended to vest the power * * * in
cases where the jurisdictlon already exists, and not where it is to be courted or
acquired by means of the writ proposed to be sued out.' In other words, the
writ cannot be used to confer a jurisdiction which the circuit court would not
have without It. It Is authorized only when ancillary to a jurisdiction already
acquired. The doctrine asserted In both these cases was conceded to be correct
by both the majority and the minority of the court in Kendall v. U. S. The
power to issue a writ of mandamus as an original and independent proceeding
does not, then, belong to the cirCUit courts,"
Since a circuit court of appeals has no greater power to issue a writ

of mandamus than the courts of the United States had under section
716, it follows that it has no power to issue such a writ in any case
which is not pending in its court, and in which it has not already ac-
quired jurisdiction by other appropriate proceedings. There was 'no
case pending in this court in which the relator was interested when
he applied for this alternative writ, and for this reason his petition
muatbe dismissed.
Moreover, the question whether the relator is entitled to be -admit-

ted .to' bail while his appeal is pending in the United States court
of apPeals in the Indian Territory is a judicial question which has
already been decided by that court after full argument, and the only
purpose which the rQIator seeks to accomplish by this writ is to obtain
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a review of that decision by this court, and its direction to the court
below tp,r.ev€rrse the judicial decision: it has already rendered. But
the writ of mandamus may not be ma.de to perform. the office .of an
appeal or of a writ of error to review the action of a court in the lawful
exercise of its jUrisdiction,nor can it issue to command a court or an
officer to decide a judicial question in a particular way; much less may
it be in'Voked to direct such a court or officer to reverse a decision of a
judicial question which has already been rendered. In re Rice, 155
U. S. 396, 403, 15 Sup. Ot. 149; American Oonst. 00. v; Jacksonville,
T. & K. W. Ry. 00., 148 U. S. 372, 379,13 Sup. Ot. 758; In're Parsons,
150·U. S. 150, 156, 14 Sup. Ot. 50; Ex parte Morgan, 114 U. S. 174, 5
Sup. Ot. 825; Ex parte Whitney, 13 Pet. 404.
The motion for the peremptory writ of mandamus in this case is de-

nied, and the petition is dismissed.

MATZ et aI. v. CHICAGO & A. R. CO.
(Circuit Court, W. D. MissourI, W. D. January 24, 1898.)

No. 2,226.
1. DEATH BY WRONGFUL ACT-INSTANTANEOUS DEATH.

The right of action under section 2 of the Missouri Damage Act (Rev. 8t.
Mo. § 4425) to recover for death by wrongful act is an original, and not a
transmitted, rIght, and exists even where the death was instantaneous.

2. FEDERAL COURTS-DICTA OF STATE COURT.
Mere dicta of a state court· concerning the construction of a statute of the

state are not binding upon the federal courts.
8. SAME-CONSTRUCTION OF STATUTE-UNDERSTANDING OF BENCH AND BAR.

Uniform and contemporaneous action and opinion of the bench and bar of a
state should have weight with the federal courts in construing a statute of the
state.

4. PLEADING-GENERAL
The objection to an allegation of a complaint, in an action to recover dam-

ages for death by wrongful act, to the effect that defendant "knew, or by the
exercise of ordinary care might have known," of the danger, on the ground
that It does not comply with section 20il, Rev. 81. Mo., relating to alternative
allegations, cannot be raised by a general demurrer.

Scarrltt, Griffith &Jones, for plaintiffs.
Wash. Adams, for defendant.

ROGERS, District Jr.dge. The complaint in this case is as fol-
lows:
"Plaintiffs, for cause of action, state that they are husband and Wife, and are

and were the father and mother, respectively, of the child, William Matz, here-
In referred to. the said William Matz was born In the year 1888, and
while he was a minor and unmarried, died, March 19, 1897, from an injury
occasioned as hereinafter stated. That the defendant Is, and was at all the
times herein referred to, a railroad corporation, duly created and existing
under and by virtue of the law, and at all such times owned and operated a
railroad running through Kansa's City, in the state of MissourI, in. an east and
west direction, and across a certain street or avenue therein known as 'Agnes
Avenue.' That said Agnes. avenue, at the times herein referred to, extended
through the said Kansas City In a north and south direction, and is and was
the only street or avenue running north or south· connecting what is commonly
known as the 'East Bottoms' .with the residence portion of said city between


