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tract as a question of fact, for one so learned in the law would have
permitted no other verdict to stand. The judgment of the circuit court
is affirmed.
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PHILBROOK v. NEWMAN et al.
(Circult Court, N. D. California. January 19, 1898.)
No. 12,512,

1. CoNBPIRACY—CIVIL ACTIONS—DISBARMENT OF ATTORNEY.
An action will not lie for conspiracy to disbar an attorney, where a valid
judgment of disbarment has been entered, and is still standing, as the judg-
ment is conclusive that the disbarment was lawful.

2. DISBARMENT OF ATTORNEY—STATE AND FEDERAL COURTS,

A judgment of a state court, having jurisdiction of the subject-matter
and of the defendant, disbarring an attorney from practicing before it, can-
not be reviewed in an action in a federal court for damages for a con-
spiracy .to procure such disbarment.

8, SAME—PRACTICE.

Disbarment proceedings are of a civil nature, and the charges need not
be presented with the particularity and formality required in criminal pro-
ceedings.

4, SAME—CONSTITUTIONAL PRIVILEGE.
A judgment of a state court disbarring an attorney from practicing be-
fore it does not deprive him of any privilege or immunity secured by the
constitution or laws of the United States,

5. SAME~—VALIDITY OF JUDGMENT.
A judgment disbarring an attorney for three years, and “until the further
order of the court,” is not invalidated by the quoted clause, even if it itself
is void, for it may be considered as mere surplusage.

8. Jupars—CI1viL LIABILITY—JUDICTAL ACTS.

Judges of courts of superior or general jurisdiction are not liable to civil
suits for their judicial acts, even when in excess of their jurisdietion, and
alleged to have been done maliciously or corruptly. Bradley v. Fisher, 13
Wall. 335, followed.

This was an action at law by Horace W. Philbrook against William
J. Newman and others to recover damages for conspiring to have
plaintiff disbarred from practicing in the courts of California.

Horace W. Philbrook, in pro. per.

John Garber, W. W. Foote, William Craig, R. B. Carpenter, and
Edward R. Taylor, for defendants.

KNOWLES, District Judge (orally). 'This is an action on the part
of plaintiff for damages claimed to have been sustained by him be-
cause of his wrongful disbarment by the supreme court of California.
It is charged that the defendants conspired and wrongfully procured
said judgment. Many adjectives are used to describe what are al
leged to ‘be the wrongful acts complained of. These adjectives ada
nothing to the pleading presented. Facts, and not adjectives, are
the essential matters in code pleading.

The defendants Hayne and Fitzgerald are charged with the others
"in conspiring to have plaintiff disbarred, and accomplished this result
in company with the other defendants. The complaint shows. that
that judgment of the supreme court of California still exists; that it
‘has ‘ot been vacated or reversed or set aside, The defendants Hayne
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and Fitzgerald have moved the court'to dismiss the cause a8 to them.
For the purposes of this motion, the facts stated in the complaint
must be considered as true. The court is not concerned at this time,
under this motion, as to whether they are true or false. Now, it is
not wrong for a man to conspire with others to do a legal and proper
act. If the court had jurisdiction to enter the judgment of disbar-
ment, then that judgment is evidence that the conspiracy to disbar
the plaintiff was a proper and legal act.

A citation was served upon the plaintiff, requiring him to appear
before the supreme court of the state of California to answer to the
charge of unprofessional conduect towards that court. The defend
ant appeared, filed an answer to the charge or charges against him,
and the matter was argued and considered for near two days, and
submitted to the court. The court rendered its judgment against
plaintiff. This would show that the court did have jurisdiction of
the plaintiff, and it certainly, under the Code of California, did have
jurisdiction of the subject of the disbarment of attorneys for unpro-
fessional conduct such as was named in the citation. It was not
necessary that these charges should have been presented with the
same particularity and formality as is ordinarily required in criminal
actions. The proceedings to disbar an attorney are not criminal pro-
ceedings, but civil. In the case of Randall v. Brigham, 7 Wall. 523,
the supreme court, speaking through Justice Field, said:

“It is not necessary that proceedings against attorneys for malpractice or any
unprofessional conduct should be founded upen formal allegations against
them., Such proceedings are often instituted upon information developed in
the progress of a cause, or from what the court learns of the conduct of the
“attorney from its own observation. Sometimes they are moved by third par-
ties upon affidavit, and sometimes they are taken by the court upon its own
motion. All that is requisite to their validity is that when not taken for mat-
ters occurring in open court, in the presence of the judges, notice should be
given to the attorney of the charges made, and opportunity afforded him for
explanation and defense. The manner in which the proceeding shall be con-

ducted, so that it be without oppression or unfairness, is a matter of judicial
regulation.”

The supreme court in this case also felt bound by the ruling upon
this point by the supreme court of Massachusetts. The case was one
similar to the case at bar. The plaintiff had sued one of the justices
of the supreme court of Massachusetts becanse he had participated
in disbarring him from practice in the courts of that state. The su-
preme court of Massachusetts held that the cause was not a criminal
one, and the proceeding for disbarment not a criminal proceeding.
The supreme court of California entertained the same view, undoubt-
edly. The matter being considered at bar proves this.

In the case of Ex parte Wall, 107 U. 8. 281, 2 Sup. Ct. 569, the
supreme court said:

“The causes are quite numerous In which attorneys, for malpractice or other
nisconduct in their official character, and for other acts showing them to be
unfit persons to practice as attorneys, have been struck from the roll upon a
summary proceeding, without any previous conviction of a criminal charge.”

In this case, also, the court said:

“We have seen that due notice was given to the person disbarred, and a
trial and hearing was had before the court in the manner in which such pro-
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ceedings against attorneys, when the question 18 whether they should be struck
off the rolls, are always conducted.”

The notice or citation was certainly sufficient in. thls case, because
the plaintiff in this case appeared before the court, and made auswer to
the charges against him.

It seems to be claimed by plaintiff that he was tried upon other
charges than those specified in the citation, and found guilty of these.
In support of this, he has copied into his pleadings what he calls the
judgment of the court in disbarment proceedings. But I apprehend
what is copied as the judgment of the court is not such, but the opinion
of the court. The opinion of the court is no part of the judgment
of the court. This has been decided in several causes by the supreme
court of California. The reference in the opinion or opinions to other
offenses against the court was made with the view of guiding the dis-
cretion of the court in fixing the punishment to be meted to the plain-
tiff.  If there were a number of charges against the plaintiff, and the
court had jurisdiction to hear and determine only one, and that one
was sufficient to support the judgment, that would make the judgment
valid. 1Inan indictment containing a number of counts, this has been
held to be the rule. A verdict and judgment will be sustained if any
count is good. Claassen v. U. 8,, 142 U. 8. 140, 12 Sup. Ct. 169;
U. 8. v. Pirates, 5 Wheat. 184, This is certainly the rule in civil
cases. If there is one cause of action stated in the complaint that,
if proven, will support the verdict and judgment rendered. that is
sufficient.

It is urged that the court had no right to enter the judgment it did,
namely, the disbarment of the plaintiff for three years, and until the
further order of the court. If the court had no authority to add, in
its judgment, “until the further order of the court,” this may be con-
sidered as surplusage, and disregarded. There is no difficulty in
‘separating this last clause in the judgment of the court from the
former, and hence it could not invalidate the former clause. But
I do not wish to be considered as expressing any opinion as to whether
this last clause was valid or not. This will not invalidate, in a col-
lateral proceeding, that part of the judgment which is valid. We
then have a valid judgment disbarring the plaintiff for three years.
That judgment cannot be reviewed by this court in this proceeding.
This court cannot determine whether the same was a correct judgment.
This judgment estops the plaintiff, in any court, from alleging that
it is incorrect. As to this case, then, this court is confronted with
the fact that the conspiracy charged is to procure a judgment which
is valid, and which this court cannot question. This court cannot
award any damages, then, for procuring it. This court cannot deter-
mine whether it was rightfully or wrongfully procured, as the court
had jurisdiction to enter the same. The judgment proves its own
correctness. . It is claimed, however, that there .is a statute of the
United States which gives the court the right to examine this judg-
ment. = This statute is as follows:

‘“Every person who, under color of any statute, ordinance, regulation, custom

or usage of any state or territory, subjects, or causes to be subjected, any citi-
zen of the United States, or other person within the jurisdiction thereof, to the
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deprivation of any rights, privileges or immunities secured by the constitution
and laws, shall be liable to the party injured in an action at law, suit in equity,
‘or ‘other proper proceeding for redress.”

I cannot think that the United States, by this statute, intended
to confer upon the federal courts the right to review every judgment
of a state court in a collateral action, and determine whether or not,
as a citizen of the United States, any person had been deprived of
any rights, privileges, or 1mmun1t1es secured by the constitution or
laws of the United States by the operation of the same. If a court
has jurisdiction of the subject-matter and the parties to an action,
- it would seem that the same ought to import in the federal courts
the same verity as in courts of every state in this Union. The stat-
ute, however, refers to the rights, privileges, or immunities secured
by the constltutxon and laws of the United States. In the case of
Bradwell v. 1llinois, 16 Wall. 130, the supreme court, speaking through
Justice Miller, said:

“But the right to the admission to practice in the courts of a state is not
one of them. This right In no sense depends on citizenship of the United States.”

In the case of In re Lockwood, 154 U. 8. 116, 14 Sup. Ct. 1082, the
supreme court again said;

“In Bradwell v. Illinois, 16 Wall. 130, it was held the right to practice law
in the state courts was not a privilege or immunity of a citizen of the United
States; that the right to control and regulate the granting of a license to prac-
tice law in the courts of a state is one of those powers that was not trans-
ferred, for its protection, to the federal government, and its exercise is in no
manner governed or controlled by citizenship of the Umted States in the party
seeking such license.”

In considering the fourteenth amendment to the constitution of the
United States, the supreme court, in° what are termed “The Slaughter-
House Cases,” 16 Wall. 74, 75, pomted out that there were certain
privileges and immunities Wthh pertained to citizens of the United
States and to citizens of a state, and says:

“If, then, there is any difference between the privileges and immunities
belonging t0 a citizen of the United States, as such, and those belonging to the
citizen of the state, as such, the latter must rest for their security and pro-
tection where they have heretofore rested, for they are not embraced by this
paragraph of the amendment.”

The court in this case proceeds to point out that if congress should
have the power to regulate the immunities and privileges of the citi-
zens of a state, as such, the effect would be to fetter and degrade the
state governments by subjecting them to the control of congress, and
‘would radically change the whole theory of the relations of the state
and national governments. = In the case of U. 8. v. Cruikshank, 92
U. 8. 551, the 'supreme court said:

‘ “No rights can e acquired under the comstitution or laws of the United
States, exdept such as the government of the United States has the authority
to grant or secure.,”

In the case of Duncan v. Missouri, 152 U.' 8. 382 14 Sup Ct. BT,
the supreme court again says:

. -“But the privileges and immunities of citizens of the United States protected
by the fourteemth amendment are privileges and immunities arising out of
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the nature and essential charaéter of the federal government, and granted or
secured by the constitution.” -

Plaintiff received the right to practice law in the courts of California
in pursuance of the laws of California, and not by virtue of any pro-
vision of the laws or the comstitution of the United States. He was
disbarred under the provisions of the law of California, and not those
of the national government. I think it may be safely asserted, there-
fore, that the statute under which plaintiff claims the right to bring
this action does not apply to this case. In the proceedings to disbar
him, he was not deprived of any right, privilege, or immunity secured
to him by the constitution or laws of the United States. And it may -
be said the judgment against him was not entered as a punishment,
but for the protection of the court. But plaintiff asserts that he was
deprived of his rights without due process of law. I have already
partly discussed this question, in considering the jurisdiction of the
supreme court of the state in the disbarment proceedings. In the
case of Duncan v. Missouri, supra, the supreme court said:

“Due process of law and the equal protection of the law are seeured if the
laws operate on all alike, and do not subject the individual t6 an arbitrary
exercise of the powers of government.”

The supreme court, in many other decisions, has announced the
same doctrine. It is not claimed but that the proceedings to disbar
the plaintiff from the practice of the law were the same usually re-
sorted to, not only by the supreme court of California, but all other
courts in like cases. The plaintiff, however, claims that the pro-
ceedings were arbitrary becanse he was not cited to answer some of
the charges of which he was found guilty. 1 have answered this by
saying, if the charge named in the citation which. he was called upon
to answer, and which he did answer, was, if found true, sufficient to
justify the judgment pronounced, that was sufficient. I cannot see
wherein there was any discrimination against the plaintiff, in the pro-
ceedings to disbar him, that would show he was not subject to the
same rule as any other attorney or counselor at law in like cases with-
in the state of California. It may be said that while the complaint,
with many accompanying adjectives, charges that he was disbarred
without due process of law, and was not accorded the equal protection
of the law, I do not recall the statement of any facts showing this to
be true. As I have stated, the statement, in the opinion of the court,
of other offenses, was, in my judgment, a statement only of matters
which guided its discretion in rendering the judgment it did. The
plaintiff charges that the words used in his brief wou'd not bear the
construction placed upon them by the supreme court. It is evident
this court cannot review the action of the supreme court of California
in this particular. This is not a court for the revising of the errors
of that court. I will say, however, that the language used in the
brief of plaintiff, and of which the supreme court of California com-
plained, would be considered most objectionable and insulting by any
court with which I ever had any connection, and it is difficult for me to
comprehend how a man of the intelligence and education of the plain-
tiff could come to any other conclugion. It may safely be said, there-
fore, that plaintiff was not disbarred without any charges against him.
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There was certainly one charge specified in the citation served upon
him. ’

We come back to the proposition first stated, that, .as long as that
judgnient of disbarment stands, there could be no action maintained
against the defendants named in the motion for procuring the same,
because it must be held that that judgment was right and proper. In
regard to the other point, it affects only the defendant Fitzgerald..
The supreme court of the United States, in the cases of Randall v.
Brigham, 7 Wall. 523, and Bradley v. Fisher, 13 Wall. 335, estab-
lished the rule that a judge of a court of general jurisdiction could not
- be sued or made liable in a civil action for any judicial act done within
the jurisdiction of the court over which he presided. The language
of the decisions is full and complete on this point. The decisions
were rendered by Justice Field, whose own experjences made him
most &ensitive to the rights of attorneys, as the decisions of the su-
preme court where such rights are considered will indicate. In the
case of Randall v. Brigham, supra, he said:

“Now, It is a general principle, applicable to all judicial officers, that they
are not liable to a civil action for any judiclal act done within their jurisdic-
tion. In reference to judges of limited and jnferior authority, it has been
held that they are protected only when they act within their jurisdiction. If
this be the case with respect to them, no such limitation exists with respect
to judges of superior or gederal authority. They are not liable to civil actions
for their judicial acts, even when such acts are in excess of their jurisdiction,
unless, perhaps, where the acts in excess of jurisdiction are done maliciously
or corruptly. - This doctrine is as old as the law, and its maintenance is
essential to the impartial administration of justice. Any other doctrine would
necessarily lead to the degradation of the judicial authority, and the destruc-
tion of its usefulness. Unless judges, in administering justice, are uninflu-
enced by considerations personal to themselves, they can afford little protec-
tion to the citizen in his person or property. 'And, uninfluenced by such con-
siderations, they cannot be, If, whenever they err in judgment as to their juris-
diction upon the nature and extent of which they are constantly required to
pass, they may be subjected to prosecution at the instance of every party
imagining himself aggrieved, and be called upon, in a civil action in another
tribunal, and perhaps before an inferior judge, to vindicate their acts. This
exemption from civil action is for the sake of the public, and not merely for
the protection of the judge, and has been maintained by a uniform course of
decisions in England for centuries, and in this country ever since its settle-
ment.”

It will be observed in this decision there appears to be an exception.
It is intimated, if the judicial act is done ountside of the jurisdiction of
the court, and is done maliciously or corruptly, the judge might be
rendered liable in a civil action. In the case of Bradley v. Fisher,
supra, however, this matter came up again for consideration in the
supreme court; and the court held that a judge of a court of general
jurisdiction, or of a superior court, would not be liable in a civil action
for damages, even if he exceeded the jurisdiction of his court, and
acted corruptly or maliciously. The court, again speaking through
Justice Field, said:

“In the present case we have looked into the authorities, and are clear, from
them, as well as from the principle on which any exemption is maintained, that
the qualifying words used were not necessary to a correct statement of the
law, and that judges of courts of superior or general jurisdiction are not liable
to civil actions for their judicial acts, even when such acts are in excess of
thelf jurisdiction, and are alleged to have been done maliciously or corruptly.”
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I do not see, under these authorities, how this action can be main-
tained against Judge Fitzgerald. The case of Ex parte Virginia, 100
U. 8. 339, establishes no different rule than above expressed. In fact,
impliedly it supports it. In the opinion of the court, it is maintained
that the act complained of was not a judicial act, and that, therefore,
the judge who performed the same could he made liable criminally.
Justice Field, who dissented from the views of the majority of the
court, held that the act was judicial, and therefore the defendant could
not be punished for the same. Thig dissenting opinion explains the
opinion of the majority of the court, and shows upon what view it
rested. There is some claim that the action could be maintained
on account of the publication of the disharment proceedings in a Cali-
fornia Report. But that is not this action. The charge is that all
the damages the plaintiff has sustained have resulted from his disbar-
ment. But such an action as plaintiff names could not be sustained
against the judges of the supreme court of California; much less, then,
against the other defendants, who are not charged with having had any
complicity in such publication. The motion is sustained.

tn re MASON.
(Circult Court, 8. D. Iowa. February 21, 1898)

1. CrL.ERKRS OF CoURTs—CHANGE IN JUDICIAL DIsTRICT—REPEAT, OF BTATUTE.

Act July 20, 1882, creating out of certain counties a new judicial distriet,
to be known as the “Northern District of Towa,” and providing that the
remaining counties shall constitute the Southern district of Iowa, and that the
Judge, district attorney, marshal, and clerks of the district of Iowa shall be,
respectively, the judge, district attorney, marshal, and clerks of the Southern
district of Towa, does not, by implication, repeal Act June 4, 1880, § 4, which
provides “that the clerk of the district court shall be clerk of the circuit court
at all the places where the same is held in said district except at Des Moines.”

2. C]O)URTS—CHANGE OF TERRITORTAL JURISDICTION—CREATION OF NEW JUDICIAL

ISTRICT.

Act July 20, 1882, dividing the state of Iowa into two judicial districts,
did not abolish the district of Towa. It simply detached certain counties from
the district, and made a new district, to be known as the “Northern District
of Towa.” The organization of the original district was not changed. Its
officers were continued In office, charged with the same duties. Its name
and territorial jurisdiction alone were affected.

8. OFFICERS—LEGISLATIVE APPOINTMENT—CONSTRUCTION OF STATUTE.

The provision of Act July 20, 1882, that “the persons now acting as clerks
for the district of Iowa shall be the clerks for the Southern district of Iowa,”
does not constitute a legislative appointment of such persons to their respective
offices, but simply gives them, under existing laws, the same status in the
Southern district that they had in the original district, without the necessity
of further appointment.

4. Ex Orrrcrio CrLERK OF CIRcUIT COURT BY SPECIAL LAW—APPOINTMENT AS
CLERK OF District Courr ONLY.

Under Act June 4. 1880, § 4, making the clerk of the district court for the
district of Towa ex officio clerk of the circuit court of such distriet at all places
other than Des Moines, one duly appointed, qualified, and acting as clerk of
the district court for the Southern district of Iowa since the creation of the
Northern district of Iowa must be regarded as the de factn, if not de jure,
clerk of the circuit court for such district at places other than Des Moines,
though not appointed thereto in the manner provided by the general law
(Act Feb. 6, 1889). His right to act as such cannot be collaterally attacked.

85 F.—10
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- A. B. Cummins, for E, R. Mason.
W. C. Howell: and James C, Davis, for J. J Steadman.

WOOLSON District Judge On December 20, 1875, Edward R. Ma-.
son was by Circuit Judge Dillon appointed “clerk of the United States
circuit court for the district of Towa.” He duly qualified in January,
1876. At that date the district of Iowa eomprised the entire state of
Iowa, with four divisions therein,—the Northern, Southern, Western,
and Central. Rev. St. § 537. The district court was held in each of
these divisions, but (sectlon 658, Rev. 8t.) the circuit court was held
only at Des 1\Iomes in the Central division. By act approved June 4,
1880 (21 Stat. 1565; 1 Supp Rev. St. p. 290), the circuit court was or-
dered thereafter to be held in each division “at the times and places by
law provided for holding the United States district court in and for said
district.” At that date E. R. Mason was clerk of the circuit court of the
district, and H. K. Love the clerk of the district court. Section 4 of this
act prov1ded “that the clerk of the district court shall be clerk of the cir-
cuit court at all the places where the same is held in said dlsmct except
at Des Moines.” It is conceded that thereby Mr. Mason was clerk of the
circuit court for the district at Des Moines, and Mr. Love (in addition to
being the clerk of the district court for the district) was the clerk of
the circuit court at Dubuque, Council Bluffs, and Keokuk, in the North-
ern, Western, and Eastern divisions, rerectlvely, of the district. By
act approved July 20, 1882 (22 Stat. 172; 1 Supp. Rev. St. p. 358), the
state of Iowa was “d1v1ded into two ]ud’icxal districts,” a portion of the
counties of the state designated in such act constituting “a new distriet
to be known as the Northern District of Iowa.”  This act also provides
that “the remaining counties of the state shall constitute the Southern
district of Iowa: and the present district court of Towa from and after
the passage of this act, shall be known as the district court for the
Southern district of Towa.” *Section 2 provides that “the present judge
of the district of Yowa is hereby declared to be the district judge for
the Southern district of Iowa,” and authority is granted for the
appointment of a district judge for the Northern distriet of Iowa.
Section 3 provides that “the district attorney and United States marshal
for the district of Iowa shall be the district attorney and marshal of
the Southern district of Iowa,” and authority is granted for the appoint-
ment of district attorney and marshal for said Northern district. Sec-
tion 4 relates to clerks of these districts. After providing for appoint-
ment of a clerk for the circuit and district courts in said Northern dis-
trict, the section further provides that “the persons now acting as
clerks for the district of Towa shall be the clerks for the Southern dis-
trict of Towa.” Section 6 of this act divided the Southern district
into three divisions, viz. Central (court to be held at Des Moines),
Eastern (at Keokuk), and Western (at Council Bluffs). After the
passage of this act, and the institution of the (new) Northern district of
Iowa, the situation in this (Southern) district, so far as the clerks of the
circuit and district courts were concerned, remamed the same; that is,
Mr. Mason continued to act as clerk of the circuit court at Des Moines
only, while Mr. Love continued to act as clerk of the district court
throughout this district, and also as clerk of the circuit court in the
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Eastern division (at Keokuk) and in the Western division (at Council
Bluffs). Mr. Love died in 1891, and in January, 1892, J. J. Steadman
was appointed successor, the appointment being as follows:

Mt. Pleasant, Jowa, February 15, 1892.

I hereby appoint John J. Steadman, of Council Bluffs, Iowa, clerk of the U.
8, district court in and for the Southern district of Iowa.
Jno. 8. Woolson, District Judge.

Since said appointment Mr, Steadman has acted as clerk of the dis-
trict court, and also as “clerk of the circuit court at all places where
the same is held in said district, except at Des Moines.” Mr. Mason
now claims that he is legally the clerk of the circuit court at all places
where such court is held in this district, and that the provision, above
quoted, from the act of June 4, 1880, relating to clerks is not in force.

If this question is to be solved by the construction placed upon said
act of June 4, 1880, by the officials in this district at the time of the
passage of said act and continually since, the decision must be adverse
to the claim now made. During the lifetime of Judge Love, who was
judge of this district when all the legislation above quoted was enacted,
no such claim was presented. Judge Love died in July, 1891. Mr.
Love, clerk of the district court, died later in the same year. For the
(about) nine years succeeding the passage of the act of 1882, Mr. Love
continued, without adverse claims thereto, to act as clerk of the circuit
court “at all places except at Des Moines,” at which that court was held
in this district. It is now claimed that the act of 1882 repealed the said
act of 1880 so far as relates to clerks within this district. I quote
from the brief of Mr. Mason:

“The undersigned claims that the act of June 4, 1880, related to the distriet of
Iowa, and has no effect whatever upon the Southern district of Iowa; that when
the distriet of Iowa was abolished by the division into two judicial distriets, that
the laws which had special effect in that district were thereby abolished, and had

no force nor effect whatever upon either of the districts into which the district
[of Iowa] bad been divided.”

Aside from the contemporaneous construction, in this respect, placed
on the act of 1882 by those specially interested therein, to which I have
above adverted, and which is against the claim now made, it may fur-
ther be said that the act of 1882 contains no terms expressly “abolish-
ing” the district of Iowa. 'That act does create a new district, by set-
ting off a portion of the territory theretofore lying within the “district
of Iowa,” and giving t¢ such portion the pame of a new district. But
the act, after giving to the territory not thus set off the name of South-
ern district of Towa, declares that “the present district court of Iowa
* * '# ghall be known as the district court for the Southern dis-
trict of Towa.” Had the act not changed the name from “the district”
to “the Southern district,” I take it, from the arguments presented, that
no claim would be made that the district had been abolished. There
would have been but a restriction or diminution of the territory within
it. " In a subsequent brief, counsel for Mr. Mason present the same con-
tention in these words: * “The act of 1882 abolished the district of Iowa.
It abolished both the circuit and district courts for the district of Towa.”
The phraseology of the act, as just above quoted, does not sustain this
-contention. In U. 8. v. Benson, 31 Fed. 896, 898, though considéring
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the matter from a different standpoint, the-circuit court for the district
of California speaks of an act of congress, with reference to the district
of California, which “detached certam countles from the district, and
made a separate judicial district, called the Southern district of Oah
fornia.,” The phraseology of the act (24 Stat. 308; 1 Supp. Rev. St. p.
513) is almost identical with the said act of 1882, in this respect. “The
district of California shall * * * hereafter be called the Northern
District of California.” Justice Field says of this act and its effect on
the original district (page 898): = “The organization of the original dis-
trict was not changed. Its officers were continued in office as before,
‘and were charged with the same duties, and they retained the custody
of its records. Its territorial jurisdiction alone was affected,” ete. So
in this district. No new appointments were made, nor deemed neces-
sary, because of the carving out of a new district, and the change
(restriction) in territorial jurisdiction and change in name of the pres-
ent district. The judge, marshal, district attorney, and clerks which
had been appointed for the original district remained for “the Southern
district” as they had been in “the district” of Towa, and there appears to
have been no suggestion or thought that any change had occurred in
their relations to the district in which they remained, or that their
duties were in any wise affected by the new legislation, within the
boundaries established by such legislation. I conclude, therefore, that,
so far as the act of 1882 is concerned, the relative positions, duties, and
rights of the clerks of the circuit and district courts within this district
remained unchanged.

It is further claimed that the provision above quoted, in the said act
of 1882, relating to clerks of the district of Iowa, “constitutes a legisla-
tive appointment of a particular person to a particular office;” that
under such provision “congress appointed Mason clerk of the circuit
court for the Southern district of Iowa, and appointed Love clerk of
the district court for the Southern district of Iowa,” and it is contended
therefrom that, even though it be held that Mr. Love, under such ap-
pointment, in connection with the act of 1880, continued to be the clerk
of the circuit court at other places than Des Moines, yet such confer-
ring of power was personal to him, and ceased with his termination of
office of clerk. This contention cannot be sustained. Without now
attempting to consider whether congress might, under the constitution,
thus “legislatively appoint” a specific person to such designated posi-
tion, it may be stated that such does not appear to have been the prac-
tice of congress. The opposite appears to be the fact. It would re-
guire strong and unmistalzable language in the act to justify the conclu-
sion that congress had attempted such “legislative appointment.” The
phrase in the act of 1882 that “the persons now acting as clerks for the
distriet shall be the clerks for the Southern district” must be construed
as giving to such persons—subject to then existing legislation as to
clerks of United States courts—the same authority and right, and sub-
jecting them to the same duties and responsibilities, in the Southern
district, which they had held and experienced in the original district,
without the necessity of further appointment thereto,  If the conten-
tion of counsel is correct, then, in the absence of subsequent legislative
-anthority or action, the clerks named were given life positions, and
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could not have been removed from their office. This will scarcely be
claimed. If there remained in force the general statutory provisions,
conferring on the judges the same right to remove these clerks which
then existed in other districts, and had existed in the district of Iowa,
then the contention of “legislative appointment” falls, for the act of
1882 does not attempt to confer on the judges any such power. We
may not lightly assume that congress intended to vest in any such
clerks any right to official position otherwise than existed generally to
persons holding like positions, save as then existing legislation con-
ferred such right. And we have seen that under this act the right of
the clerk of the district court to act as clerk of the circuit court at places
other than Des Moines remained.

The foregoing disposes of the other branch of the contention above
stated, viz. that the force of section 4 of the act of 1882, so far as it re-
lates to the clerk of the district court, terminated when he terminated
his office, and did not pass to his successor; for, if said section was not
a legislative appointment to a designated office, then the act did not
confer on Mr. Love such a personal right in or to the office of clerk as
that the duties and powers which he exercised as clerk of the circuit
court ceased with the termination of his holding the office. Since he
was such clerk, with the same general duties within his distriet as be-
longed to like clerks in other districts, with the addition of certain
powers of circuit clerk, when he ceased to be clerk his successor sue-
ceeded to all the official powers and duties which Mr, Love had pos-
sessed; for it is not contended that the act of 1880, in conferring on the
clerk of the district court certain powers which otherwise would have
been possessed by the clerk of the circuit court, did in any manuer con-
fer on Mr. Love (the then district clerk) personal powers which would
not have passed to his successor had such successor been appointed
before the enactment of the act of 1882.

It is further contended that by section 3 of the act of February 6,
1889 (25 Stat. 655; 1 Supp. Rev. St. p. 638), Mr. Steadman does not
possess the authority to act as clerk of the circuit court in this distriet
at places other than Des Moines, because he has never been appointed
clerk of the circuit court in the manner provided in that section. This
section is general in its terms. Authority need not be cited to prove
that a general statute will not, by implication, repeal an earlier special
statute, whose provisions may touch the subject-matter embraced in the
general statute, unless the two statutes cannot properly co-exist. If
by a fair and reasonable construction the two statutes can be recon-
‘ciled, then both will remain in force; in other words, effect is to be
given to both statutes if that be practicable. And unless it plainly
appears that the later act was intended to repeal—to be a substitute
for—the former act, the courts will not hold that the later, by implica-
tion, repeals the earlier statute. In my judgment, section 4 of said
act of 1880, and section 3 of the act of 1889, so far as herein under con-
gideration, are not in conflict, and are both in force. Mr. Steadman
has been duly appointed clerk of the district court for this district. He
has taken the oath required, and has executed his bond as such clerk,
which has been duly approved and is on file at the department. - For
about six years he has been acting as such clerk. In my judgment,
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and for reasons to me deemed entirely satisfactory, and which have
been in part hereinbefore stated, he is “the clerk of the circuit court at
all the places where the same is held in this district except at Des
Moines,” and is authorized to perform all the duties of such clerk at said
places. If Mr. Mason, as hereinbefore determined, is entitled, under
existing statutes and by virtue of his said appointment of December,
1875, to now act as clerk of the cireuit court of this district only at Des
Moines, then it is not material, so far as the claim now presented is
concerned, whether or not Mr. Steadman has been duly and regularly
appointed to perform the duties of said eclerk of the circuit court at
places other than Des Moines. =~ He is acting as such. - He has been
and is by the court recognized as such. Under the requirements of the
department of justice, he has given, in addition to the bond executed
by him as clerk of the district court, a bond for due and proper perform-
ance of his duties as clerk of the circuit court of this district at places
other than Des Moines. His acts as such circuit clerk: are, therefore,
binding, and of full validity, as de facto, if he were not de jure, such
clerk of cirenit court; and a bond exists in favor of any persons finan-
cially interested, if, indeed, two bonds do not so exist. His right to fill
the office of said clerk cannot be collaterally attacked by the claim now
pending, If any right exists therefor, the attack must be directly
made, in a proper proceeding. The claim presented by Mr. Mason that
he is entitled to act as clerk of the circuit court of this district at other
places than Des Moines must therefore be denied.

CHARLOTTE OIL & FERTILIZER CO. v. HARTOG et al.
(Circuit Court of Appeals, Fourth Circuit. Ifebruary 1, 1898.)
No. 234,

1. Factrors—HoLping CONSIGNMENT—FAILURE To UsE DILIGENCE.

A factor who has advised the sale of a consignment of meal, and has in-
formed the consignor of the weak condition of the market, by holding the
consignment in accordance with the directions of the consignor, does not be-
come liable for failure to use diligence, merely because he afterwards sells
the same on a low market.

2. CustoMs AND Usa@ES—FACTORS—DISAFFIRMANCE OF CONTRACT.

One who consigns merchandise to a factor at a foreign port cannot hold
the factor responsible for the cancellation of a contract of sale by a purchaser
as permitted by the custom of that port, even though the custom seems un-,
reasonable.

8, AccouNT STaTED—ESTOPPEL.

The silence of one to whom an account has been rendered does not estop

him from attacking it by showing fraud, omjssion, or mistake.
4. AccouNT STATED—FACTOR.

When an account sales of a cons1gnment was rendered by a factor, and
the consignor thereupon drew on the factor for “balance due on account
sales,” and the draft was honored, in the absence of fraud, omission, or mis-
take, the account becomes stated and settled.

In Error to the Circuit Court of the Umted States for the Western
District of North Carolina. -



