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theilandS described, and it lrirpeach that
title for fraud. .And for the purposes of this case It may be conceded
that the title to the particular lands is iinhe road company. If
80, 'as alrea:dy' stated, it has such title with the burden of the right of
occupancy in the Indian tribes. That right was not involved in the
case referred to. The application for a preliminary injunction is de-
nied.

HULITT v. BELL et at.
(Circuit Court, B. D. OhIo, W. D. February 7, 1898.)

No. 5,003.
L NATIONAL BANKll-IHPAIRMENT 011' CAPITAL-AsSESSMENT Oll' STOCll:.

On notice from the comptroller, under Rev. 8t. § 5205, that the bank's
capital Is Impaired 110 all to require an assessment on the stockholders, such
assessment Is to be lIlade by' the stockholders themselves, and an assess-
ment by the dlrectol'lll Is void.

L BA.ME-ENFORCEMENT OF ASSESSMENT.
An assessment to restore Impaired capital, under Rev. 8t. § 5205, Is only

enforceable by subjecting the stock of persons refusing to pay, and no ac-
tion will lIe against the stockholders personally.

This was a suit in equity by John Hulitt, as receiver of the First
National Bank of Hillsboro, Ohio, against Charles E. Bell and others,
to recover an assesSment upon the shareholders, under Rev. S1. § 5205.
Harlan Cleveland and Huggins & Watts, for complainant.
Geo. L. Garrett, Steele & Sams, and John W. Hook, for respondents.

SAGE, District Judge. This cause is before the court on general
demurrer. The material averments of the bill are as follows: The
First National Bank of Hillsboro, Ohio, is a national banking associa-
tion. On April 25, 1896, the com.ptroller of the currency, in pursu-
ance of section 5205 of the Revised Statutes of the United States,
nofified the bank that its capital stock had become impaired to an
extent that .made necessary an assessment of $50,000 upon its share-
holders. On the 27th of April, 1896, the directors, by resolution duly
entered upon the records of the bank, made an assessment of $50,000,
in accordance with said notification. This resolution was made known
to the stockholders. The capital stock of the bank was $100,000,
in shares of $100 each, which had been fully paid up, but had be-
come impaired 50 per cent. at the time of said notice by the comp-
troller of the currency. All the stockholders paid said assessment,
excepting the defendants, who refused to pay the same. On the 16th
of July, 1896, the bank suspended payment; and on the 28th of July,
1896, the complainant was appointed receiver of the bank by the comp-
troller of the ,currency. The bill avers that it will be necessary that
all the shareholders of the bank pay said assessment in order to pay
itit debts, and in order that all its shareholders may' bear equally the
burdens imposed on them. as shareholders. From the time when the
complainant became the receiver, the shares of the bank have been
valueless. It appears from the bill that the shareholders who have
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paid the assessment were t.he holders of 545 shares, and the share-
holders who failed and refused to pay were the holders of 455 shares.
Counsel for defendants present the two following objections: First.

The assessment is invalid because made by the directors witbout con-
sultation with the shareholders, 'and not made by the shareholders
themselves. They call attention to the fact that no misconduct is
charged against any ,of the defendants as stockholders; that it is not
averred that any dividends were paid out of the capital, or that any
were paid at all. They urge that, for that appears, the
losses may all have resulted from errors of judgment or bad invest-
ments, and without the knowledge of the stockholders; that the duty
of the comptroller is limited in the first instance to a determination
of the fact that the capital stock of the bank has become impaired
by losses or otherwise, and then to a service of notice of such fact
upon the association. They contend that no legal obligation on the
part of individual shareholders to pay a proportionate part of the de-
:fl,ciency is or can be created by the comptroller's notice to the associa-
tion without further action upon its part, and that to hold that the
assessment may be levied and enforced by the directors without consul-
tationwith the shareholders is to disregard the language of the stat-
ute, and to ignore the rights of the shareholders altogether. They
claim that the language of the statute implies an election on the part
of the association as to the course it will adopt, and that this involves

and the exercise of judQ1Ilent on their part. My con-
clusion is that this claim is well founded, and that it is essential to
the validity of the assessment that it be made by the stockholders.
The notice under section 5205 must be to the association, and the uro-
vision that if the association "shall fail to pay up its capital stock,
and shall refuse to go into liquidation, as provided by law, for three
months after receiving notice from the comptroller, a receiver may
be appointed to' close up the business of the association, according to
the provisions of section 5234," indicates that the alternative is pre-
sented to the association to replenish the capital and go on, 01' to
decline to replenish and have the business of the bank closed up. This
is a· matter not within the scope of the business of the bank, which
is to be transacted by the directors. Under section 5136 power is
given to the association to elect or appoint directors, and to define
their duties; to prescribe, by its board of directors, by-laws not incon-
sistent with law regulating the manner in which its stock shall be
transferred, "its dir,ectors elected or appointed, its officers appointed,
its property transferred, its general business conducted, and the privi-
leges granted to it by law exercised and enjoyed." It does not appear
from the bill that any by-laws were prescribed. The association is
authorized, under the seventh paragraph of section 5136, "to exercise
by Hs board of directors, or duly-authorized officers or agents, subject
to law, all sl1chincidental powers as shall be necessary to carry on
the business ,of banking; by discounting and negotiating promissory

drafts, bills of exchange, 9ther evidences of debt; by re-
ceiving deposits; by buying and selling exchange, coin and bulli!m; by

011 security;, and by obtaining, isslling, and
to the pr9vision of statute. " .
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··The in does not fall within any of these pow-
ers. It. does not come under the head of incidental powers necessary
to carryon the business, nor is it included in the conduct of general
business. It Is a provision for a special emergency, so unusual and
of such importance as to. make it necessary for the association to
consider and determine whether it will continue in business or wind
up its; affairs. The impairment of the capital may have resulted
from the inefficiency or incapacity or the fault or wrong of the direct-
ors under whose administration of the affairs of the bank it occurred.
Their holdings of the capital stock may be but a small proportion of
the entire amount. They ought not to exercise control over a mat-
ter so vital, unless the statute gives it to them in unmistakable terms.
No direct authority has been cit¢. In Delano v. Butler, 118 U. S. 634,
7 Sup. Ct.39, the comptroller called upon the bank for an assessment
of 100 per cent., under section 5205. The shareholders at their an-
nual meeting voted to levy the assessment. The validity of the as-
sessment was not in issue. The question was whether.the payments
made upon it could be applied in discharge of subsequent assessments
made by the comptroller in the final liquidation of the bank. Mr. Jus-
tice Matthews,who delivered the opinion of the court, in referring, on
page 653, 118 U. S., and page 46, 7 Sup. Ct., to the assessment, said:
''The assesilment imposed upon the stockholders by their own vote, for the

purpose of restoring their lost capital, as a consideration for the privilege of
continuing business, and to avoid liquidation under section 5200 of the Revised
Statutes, Is not the assessment contemplated by section 5151, by which the
shareholders of every national banking association may be compelled to dis-
charge their individual responsibility for the contracts, debts, and engagements
of the association. The asseilsment as made under section 5205 Is voluntary,
made by the. themselves, paid Into the general funds of the bank
as a further' investment of the capital stock, and disposed of by Its officers In
the ordinary course of its business. It mayor may not be applied by
to the payment of creditors, arid, in the ordinary course of business, certainly
would not be applied, as incases of liqUidation, to the payment. of creditors
ratably; whereas, under section 5:1.51, the individual liability does not arise,
except In calle of liquidation, and for the purpose of winding up the affairs of
the bank. The' assessment under that section Is made by authority of the
comptroller of -the currency, Is not voluntary, and can be applied only to the
satisfaction of the credltoril·equaJly aJ;ld ratably."

, - The first proposition stated by counsel for the complainant, that
"the capital stock of a bank, partiCUlarly of an insolvent bank, is a
trust fund for its creditors," and the second proposition, that "cred-
itors of national banks are protected by express provision of the na-
tional bank act from any impairment of the trust fund for them,"-that
is, of the capital stock,-are undoubtedly correct. Section 5205 was
enacted to prevent any loss to creditors,by reason of the impairment
of the capital stock. But the question here is whether the assess-
ments in this case were legally levied, and whether these defendants
became, by reason tilereof, debtors to the. bank. If not, the assess-
ments added nothing teo the trust fund.. The propositions therefore
submitted by counsel for the complainant do not. solve the difficulty
with which they are confronted. The remarks of Justice Matthews
quoted above are not authoritative, because they were not necessary
to the decision of the case, but they are persuasive. The view by
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him expressed does not in any degree tend to impair the rights of cred-
itors, nor to lessen the liability of shareholders.
Section 5205 has relation to a case where the payment of the de-

ficiency in the capital stock would enable the association to go on in
business, and the remedy for failure to make payment of the assess-
ment is ample. It is to be found in the provision that if any share-
holder or shareholders shall neglect or refuse, after three months' no-
tice, to pay the assessments as provided in the section, the directors
shall cause a sufficient amount of the capital stock of such shareholder
or shareholders to be sold at public auction to make good the de-
ficiency, and the balance, if any, is to be returned to the delinquent
shareholder. In any case where the property and assets of the bank
are insufficient to pay its debts, an assessment can be levied under
section 5151 on each stockholder to the extent of the amount of his
stock at the par value thereof. That assessment, as was pointed
out by Justice Matthews in Delano v. Butler, is made by author-
ity of the comptroller of the currency, is not voluntary, and is ap-
plicable only to the satisfaction of the claims of creditors. Upon
authority of Dewey v. Trust Co., 57 Vt. 332, it may well be doubted
whether the assessments provided for in section 5205 could be levied
for the purpose of paying creditors. The charter of the trust com-
pany did not impose personal liability on the stockholders for the
debts of the company, but it contained a provision that, if at any time
the capital stock should be impaired oy losses or otherwise, the direct·
ors should forthwith repair the same by assessments. The court
held that the stockholders could not be assessed for the purpose of
paying creditors, and that the provision referred to looked rather
to a continuance by the company, and was intended to prevent a con-
tinuance with .an impaired capital. The court negatived the conten-
tion on behalf of the plaintiff, who was the receiver of the company,
that, by force of the provision, the stockholders were bound to the
creditors of the company to contribute to the amount of their capital
stock towards the payment of the debts, the assets of the company being
insufficient.
Second. Even admitting that the assessment was legally made, it

is claimed for the defendants that it cannot be enforced by action at
law or in equity, for the reason that, where a statute which gives a
new right or creates a new obligation also provides a remedy, the rem-
edy so pr.ovided is exclusive. In City of Boston v. Shaw, 1 Metc.
(Mass.) 138, the action was in assumpsit to recover the amount of
two assessments laid on the defendant for connecting his private
drains with a public sewer made and owned by the complainant.
There was also a count on a quantum meruit. The court held that
the plaintiffs could not recover on the indebitatus count; that there
was nothing in the case from which the law would imply a promise
by the defendant to pay the plaintiffs for the benefit he might have
received from the public sewer. The court said that his obligation
to pay was imposed by statute or city ordinance, and not by common
law, and that, "when a new power and also the means of executing
it are given by statute, that power can be executed in no other way."
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It was so held In Millar Y. Taylor, 4 Burrows, 2303-2S23. See, also,
Lovelace v. Curry, 7 Term R. 631.
In Turnpike Corp. v. Gould, 6 Mass. 40, the supreme court of Mass-

achusetts declared it a rule founded in sound reason-
''That when a statute gives a new power, and at the same time provides the

means of executing it, those who claim the power can execute It in no other
way. When we find a power in the plaintiffs to make the assessments, they
can force the payment in the method directed by the statute, and not other-
wise; and that method is by the sale of the delinquent's shares. This rule
applies to all taxes, public and private, except in the particular cases in which
an action is expressly given by the statute."

The assessment in that case was upon shares in a turnpike com-
pany. The court said that this rule of law was, in cases like that
under coIlSideration, reasonable.
"Persons not interested in having the turnpike, either from their situation or

private property, may be requested to associate and become corporators. They
may not be able to judge of the probable expenses or profits. But if they
know that, if the assessments become grievous, they may abandon the enter-
prise by suffering their shares to be sold, they may, on this principle, join the
association. And it may be observed that it must be presumed that the legis-
lature considered the sale of the shares an adequate remedy to recover the as-
sessments; for it is not to be supposed that corporate powers were applied
for to subject the adventurers to a probable loss."

In that case the validity of the assessments was not in question.
The litigation related exclusively to the remedy. The court very
properly held that, if there had been an express promise on the part
of any shareholder to pay the assessment, it might have been en-
forced by action. The rule laid down in these cases was followed
in Glass Co. v. Dewey, 16 Mass. 94. That was another assessment
case. It was a part of the original agreement under which the com-
pany was organized and afterwards incorporated that, if a further sum
than was subscribed should be needed, the subscribers should be as-
sessed in proportion to their subscription. It was held that the only
remedy for such assessments was by a sale of the shares. The court
said:
''There is no promise to pay assessments, but only the agreement that, If

$500 per share should be sufficient, assessments might be made; evidently
meaning to place them upon the common ground of assessments which are
enforced by a sale of the shares."

The same question was before the court in Machine Co. v. Hall,
121 Mass. 272, and it was held (Chief Justice Gray pronouncing the
opinion) that, after a sale of shares of stock in a corporation for non-
payment of assessments, no action could be maintained against the
stockholder for a balance due thereon. The court said:
"If it had been intended to impose any personal obligation to pay assess-

ments, a distinct prOVision to that effect would have been inserted, as it has
been in the railroad acts. * * * In view of the course of legislation and
judiclal decision in this commonwealth, the suggestion of Chief Justice Par-
sons [in Turnpike Corp. v. Gould, 6 Mass. 40] that any subscriber might as
well rely on the right to abandon the enterprise if the assessments should
become bnrdensome has greatly Jncreased in force, and the adoption of a dif-
ferent rule by this court now would work great Injustice!' .
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This case was cited in Land Co. v. Jernegan, 126 Mass. 156, with
approval.
The supreme court of New Jersey, in City of Camden v. Allen, 26 N.

J. Law, 398, held that payment of taxes could not be enforced by an
action of debt, and that, where the statute provided another mode
of recovery, they could only be collected in that mode.
In Sha;w v. Peckett, 26 Vt. 482, in City of Carondelet v. Picot, 38

Mo. 125, in Richards v. Stogsdell, 21 Ind. 74, and in Packard v. Tisdale,
50 Me. 376, it was held that the method of recovery prescribed by
the statute was exclusive. There are cases which recognize the
right to maintain an action for taxes, and treat the remedy provided
by the statute as cumulative merely. See Dugan v. Mayor, etc., of
Baltimore, 1 Gill & J. 499; State v. Southern Steamship Co., 13 La.
Ann. 497; and other cases cited in Cooley, Tax'n (2d Ed.) pp. 15, 16.
But the cases which hold that, where a special remedy is providea
by statute, an action does not lie, are approved by the supreme court
of the United States in Lane 00. v. Oregon, 7 Wall. 71-80, where Shaw
v. Peckett and City of Camden v. Allen, supra, are quoted. Chief
Justice Chase, announcing the opinion of the court, said: ''We all
think that the interpretation which they sanction is well warranted."
Upon the language of section 5205, and upon the authorities above
cited, I am of opinion that an action cannot be maintained in this case
even if the assessment be valid. I am of opinion also that the assess-
ment is invalid because made by the directors, and not by a majority
of the stockholders themselves. The demurrer will be sustained, and
the plaintiff's petition dismissed.

JOUROLMON et al. V. EWING et al.
(Circuit Court of Appeals, Sixth Circuit. February 8,

No. 561.
1. BILL Oll' REVIEW-WHEN MAINTAINABLE.

An application to file a bill of review on the ground of newly-discovered
evidence wlll be denied. unless the evidence Is of a character so controlling that
it would probably induce a dlft:erent conclusion than that on which the former
decree was based.

2. INTEREST-FuND IN COURT.
When a fund in court is subject to lien claims of dift:erent priorities, the

holders thereof are entltled to interest to the date of the decree.
B. BILL 011' REVIEW-ERRORS ApPARENT 011' RECORD.

A blll of review for errors apparent of record lies only upon matters ap-
pearing on the record proper, and not for errors resulting merely from a mis-
conception of the evidence or in reaching a conclusion thereon.

This was a petition by Boyd Ewing, receiver of the East Tennes-
see Land Company, the East Tennessee Land Company, and the Cen-
tral Trust Company of :New York for leave to file a bill of review
in this court in the case of Leon J ourolmon and others against Ewing,
receiver, etc., to review, on the ground of newly-discovered evidence
and for errors apparent of record, the decree heretofore rendered. 26
C. C. A. 23, 80 Fed. 604. The cause was submitted on briefs, without
oral argument.


