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PER CURIAM. The circuit court overruled a demurrer to.a plea
in chancery, and dismissed the bill of complaint, denying the com-
plainant leave to reply to the plea. Thereupon the complainant
below appealed. It is conceded by the appellees that the court erred
in refusing leave to reply to the plea, and that the decree must
be reversed for that reason, on the authority of Zimmerman v. So-
Relle (recently decided by this court) 49 U. S. App. 387, 25 C. C. A.
518, and 80 Fed. 417, as well as on the authority of U. S. v. Dalles
Military Road Co., 140 U. S. 599, 616, 11 Sup. Ot. 988. The point is
further made by the appellant that the circuit court erred in adjudg-
ingthe plea sufficient, the contention on the part of the appellant
being that the plea was bad for duplicity. Touching this latter
contention, it is only necessary to say that, as we construe the plea,
it only interposed a single defense to the bill, namely, that the com-
plainant could not maintain the suit, for the reason that certain stock
which he claimed to own, and on account of which he sued, did not
in fact belong to him, but had been issued in his name merely for
the purpose of enabling him to maintain an action in the federal
court, which the real owner of the stock could not maintain by virtue
of his being a citizen of the state of New York, of which state certain
necessary defendants are also citizens. In other words, the plea,
taken as a whole, shows collusion between the comnlainant and the
real owner of the stock, for whose benefit the suit is brought, to confer
jurisdiction on the federal courts. The plea, therefore, was not bad
for duplicity. For the reason first stated, the decree is reversed,
and the case is remanded to the court below, with directions to allow
the complainant to reply to the plea.

BALTIMORE TRUST & GUARANTEE 00. et 111. v. HOFSTETTER.
(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.)

No. 539.
1. RAILWAY "MORTGAGES-FORECLOSURE SALE-DECREE BINDING ON PURCHAS-

ERS' ASSIGNEE.
An assignee of all the rights and title of the purchasers at a railway fore-

closure sale, who is admitted as a party to the proceedings, as a substitute
for the purchasers, may be heard on any question affecting the purchasers'
bid, but cannot question any part of the decree of foreclosure under which
it obtained Its title.

2. SAME-PRIOR LTEN CLAIMS-RIGHTS OF ASSIGNEE.
A railway company, taking an assignment of the title acquired by a pur-

chasing committee at· a foreclosure sale under a decree providing for pay-
ment into court of additional sums If necessary to meet claims adjudged to
be superior liens, cannot set up, as against claims of this character, a title
acquired subsequent to the foreclosnre sale, by purchasing the road at a
jUdicial sale made by another court to enforce a lien claimed to be superior
to the mortgage and to the claims in controversy.

8. SAME-LABOR. MATERIAL, AND DAMAGE CLAIMS.
The Tennessee statute declaring that no railroad company shall have power

to give a mortgage which shall be valid against judgments and decrees for
timbers fnrnished, labor done, or damages occasioned to persons or property
In the operation of the road (Mill. & V. Code, § 1211), does not create any
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, lIfln In favor of such claIms, but merely postpones the mortgage to them;
and hence a purchaser at a foreclosure sale takes the property free from lia-
bility for such claims, unless, by contract or some legal proceeding, they
have become liens.

4. INJURY CLAIMS-SALE OF ROAD.
A judgment recovered against a railroad company for personal injuries after

its entire equity of redemption has been extinguished by a foreclosure sale.
and after its property and franchises are in the entire possession and contml
of the purchasing company, as owner, does not constitute a lien thereon.

Appeal from the Circuit Court of the United States for the Middle
District of Tennessee.
This is an appeal from a decree upon an intervening petition In a railroad-

foreclosure case, giving a preference to an unsecured debt, out of the proceeds
of a mortgage foreclosure sale, to John Hofstetter, a judgment creditor of the
Overland Railroad Company. The mortgages foreclosed werE' one executed Feb-
ruary 13, 189Q, by the Overland Railroad Company, a Tennessee street-railway
company, to the Baltimore Trust & Guarantee Company, as trustee, to secure
an issue of bonds aggregating $100,000. and another, to same trustee, to secure
the same debt, made by the NashvlIIe Traction Company, a Tennessee corporation,
which had succeeded to the rights and property of the Overland Railroad Com-
pany, subject to the mortgage aforesaid. This second or additional mortgage
was chiefly intended to be a conveyance of additIonal equipment added by the
successor company, and conveyed In consideration of certain indulgence extended
by the mortgagee, not necessary to be stated. Default in the payment of interest
having accrued, and the maturity of the principal thereby precipitated, a fore-
closure bill was filed In the circuit court agaInst the Overland Railroad Company
and its successor, the traction company. A receiver was appointed Septem-
ber 18, 1895, who took possession and operated the said railroad pending fore-
closure. February 4, 1896, a foreclosure decree was pronounced, settling the debt
due on account of the mortgage by the Overland Railroad Company at $100;000
principal and $24,000 Interest, and directing a sale of the franchises and prop-
erty Of both corporations for cash. It was provided, among other things. that,
if the complainants (meaning thereby the mortgagee, or the beneficiaries under
the mortgage) should buy the property, they should pay Into court only $5,000,
llnd that the remainder of their bid might be credited pro rata upon each bond
and each coupon, with this proviso: "But the said complainant, in addition to
the said sum of $5,000, shall take and hold the property subject to such future
decrees with reference to the payment of any further or other sum of its said
bid into court as shall be by the court deemed necessary to discharge the costs
and expenses of this litigation, and to payoff and discharge any claims which
this court may determine are entitled to priorIty over the bonds owned by the
said complainant." The same decree further directed that all persons claiming
to be creditors of either of the defendant corporatIOns should file their claims
within six months. by petitlon,and without further order of the court, and that
all such petitions should "stand referred to the special master appointed In this
cause, who shall, after giving proper notice to counsel of record, take and hear
any proof that may be brought before him, reduce the same to writing. and
report to this court the amounts, If anything:, due upon each and every of such
claims, and whether or not the same Is entitled to any lien, preference, or priority."
Under this order the appellee, John Hofstetter, filed an Intervening petition, in
which he claimed to be a creditor by judgment for the sum of $3,500 rendered
In a circuit court of the state October 29, 18.l}5, against the Overland Railroad
Company, and that his judgment was for damages for a personal injury sus-
tained December, 1892. through the negligence of said railroad company when
operating said railroad. He prayed that this judgment might be paid out of the
proceeds of the sale of the said railroad, In preference to the mortgage debts of
saJd company. The mortgaged property was purchased at the foreclosure sale
for $100.000, by a committee representing all of the bondholders and the sale
confirmed to them. They paid In $5,000, the remainder of their bid being cred-
Ited on the mortgage debt, and were placed In possesslon,-subject, however, to
the provision above set out, in respect to paytng in any further part of their
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said bid In case silme was to pay claims entitled to a preference over the
mortgage debt. Before the' master had reported upon the claim of Hofstetter,
the Nashville & Suburban Railway Company filed a leave to,pe
admitted as a party, A stipu).ation was thereupon signed by counsel represent-
ing intervening creditors, agreeing that said company might become a defendant
to the original bill, and to all of the petitions filed, and might "make defense
thereto." This was signed by the counsel for Hofstetter. The court thereupon
permitted said company to become a party, and to file an answer to Hofstetter's
intervening petition. In its answer it alleged that the purchasers at the fore-
closure sale had sold and conveyed to it "their right, title, and interest in all of
said property and franchises," .and that It was then "in possession of the same,"
and was then "running and operating said road." The defense presented by this
answer to the relief sought by Hofstetter was that. after succeeding to all the
rights and title acquired by the purchasers under the foreclosure decree of the
circuit court, it had acquired another and superior title to the same property,
under a judicial sale made by the chancery court of Davidson county, Tenn., In
the case of Inez Colishaw against the Overland Railroad Company, wherein a
judgment lien had been enforced by a sale of said Overland Railroad Oom-
pany, In favor of said Inez Collshaw, superior in lien to that of the mortgage
enforced In the circuit court, and to any right of Hofstetter against the same
property. The master reported that the claim of Hofstetter was entitled to.pri-
ority of payment out of the proceeds of sale. To this report only the Nashville
& Suburban Railway Company filed exceptions. All exceptions were overruled,
and "the purchasers" ordered to pay into court an additional portion of their
bid sufficient in amount to payoff this and other claims entitled to be paid in pref-
erence to the mortgagees. From this decree, the Baltimore Trust & Guarantee
Company, the Suburban Railway Company. and H. M. Doak, receiver, have ap-
IlealI'd, and only the Nashville & Suburban Railway Company has assigned error.
The errors thus assigned are as follows: "(1) It was error to decree that John
Hofstetter had, by virtue of his judgment, more than an enlargement and exten-
sion of the general lien given a jUdgment creditor by virtue of sections 3G94-
3697, Mill. & V. Code Tenn., In this: that the mortgage from the Overland Rail-
road Company to the Baltimore Trust & Guarantee Company should not be an
obstacle in the way of its enforcement by the legal methods given by the statute.
(2) It was error to decree that after the sale of the entire property of the Over-
land Railroad Company, under the decree of the chancery court, at Nashville,
Tenn., in the case of Inez Colishaw against the Overland Railway Company,
there was any property, legal or equitable, for the lien of Jobn Hofstetter to
operate upon. and the said lien was therefore extinguished. (3) It was error to
decree that John Hofstetter, a stranger, and not an employll of the Overland
Railway Oompany at the time he Is alleged to have sustained his injuries upon
which his judgment Is founded, Is entitled to the prior lien and right 'conferred
by the Tennessee act of 1877, c. 72, Mill. & V. Code, § 1271. (4) It was error
for the court to decree in favor of allowing the claim of John Hofstetter as a
prior lien on the property of the railroad company, when there was no proof to
sustain the same. (5) It was error for the court to have overruled the excep-
tions to the master commissioner's report."
Baxter Smith, for appellants.
Jordan Stokes, for appellee.
Before TAFT and LURTON, Circuit Judges, and SEVERENS,

District Judge.

LURTON, Oircuit Judge, after making the foregoing statement of
facts, delivered the opinion of the court.
The right of the Nashville & Suburban Railway Company to ap-

peal and assign error has been challenged. It was not a party to
the original record. The purchasers at the foreclosure sale were
Messrs. Smith, Fisher, and Middleton, who were acting in behalf of
all the bondholders. The sale was confirmed to them as pUl:cnasers.
They subsequently transferred all their rights and interests to the
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Na8b.v11le & Suburban Railway Company. The purchaser at a fore-
closure sale·makes himself thereby a party to the proceeding, with
the right to be heard on all questions thereafter arising, which shall
affect his bid, which are not foreclosed by the terms of the decrees
under which he bought. Kneeland v. Trust 00., 136 U. S. 89, 10
Sup. Ct. 950; Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ot. 693. It
is true that the Suburban Railway Company was not the record pur-
chaser; but it is the assignee of the purchaser, and holds the property
subject to all the conditions under which the purchaser held it. This
alone would not make it a party, or give it any right to be heard upon
questionl!! arising affecting the purchaser's liability his bid.
But when it came forward, and set Ul' its status as the assignee of
the right and title of the purchaser, and was admitted as a party, and
allowed to appear and defend against Hofstetter's claim, it became
a party, as a substitute for the record purchaser, and has the same
right to be. heard that the purchaser would have had. The deGree
of sale permitted ,the mortgagees, in the event they became the pur-
chasers of the property, to credit upon their bonds the greater part
of their bid. But this was uIJOn the distinct condition that they
"should take and hold the property subject to such future decrees with
reference to the payments of any further or other sum of their said bid
into court as shall be by the court deemed necessary to discharge the
costs and expenses of this litigation, and to payoff and discharge any
claims which this court may determine are entitled· to priority over
the bonds owned by complainants." The Suburban Railway Oom-
pany, as assignee of the purchasing committee of bondholders, has
no higher or better title or right than the purchaser had, and holds
the said railroad subject to resale for noncompliance with this con-
dition of the decree of sale. Admitted as a substitute, it may be
heard upon any question affecting the purchaser's bid, but it cannot
question the original decree of foreclosure, nor any decree under which
it has acquired its rights and title. Swann v. Wright. 110 U. S. 510,
4 Sup. Ct. 235; Kneeland v. Loan Co., 136 U. S. 89-94, 10 Sup. Ct. 950.
We corrie now to the defenses presented to the decree directing

payment of Hofstetter's claim out of the proceeds of the foreclosure
sale. In considering these, we shall treat the appellant the Nash-
ville & Suburban Railway Company as standing precisely in the
shoes of the bondholders' committee who bought at the foreclosure
sale, and who have assigned their interest and title to it. On no
other theory is it entitled to be heard at all in contesting Hofstet-
ter's decree. .
The first of these defenses is that the Suburban Railway Com·

pany has, since becoming the assignee of the title acquired under
the foreclosure sale under the circutt court, acquired
anew and independent title, under the decree of. a state chancery
court a judgmenJ liep. in favor of Inez Colishaw, and
against the OVerland RailroadOOmpany, which antedated the
lien of themortgl:!-ges enforCed in the.circuit court. 'The purchasers
at the sale bid the property in at $100,000. Theyhave
paidln hut $5,900 of amount. They may be required to pay in all
or any part of'the remaining $95,000, if needed to payoff intervening
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claimants entitled to priority. Neither the purchaser nor his as-
signee can attack that decree. ,If, after sale and confirmation, and
before the purchase money had been paid in, it had been discovered
that the title obtained by the purchaser was,defective, or was subject
to some lien not before discovered, the court might, on a propel'
proceeding, and under some circumstances, have relieved the pur-
chaser from his obligation to take the property, and ordered a re-
sale, or made an abatement in the purchase price. Preliminary
to any relief, the purchaser in such case would be obliged to offer to
surrendeJJ the property for resale, and to abide by such terms as
the court might impose, and to show that he was ignorant of the
defect in title, or the adverse lien, and had been innocently misled.
The general rule at all judicial sales is caveat emptor, and to take
a mortgage foreclosure sale out of that rule would require a strong
showing. Here the assignee of the purchaser made no effort to
have the sale set aside, and none to have the Colishaw lien paid
out of the proceeds of sale, though it is clear that, if Colishaw's
judgment lien was superior to the lien of the mortgages foreclosed,
the claim would have been paid off, upon proper application. But
in this instance, the creditors holding the mortgage and the pur-
chaser, at the foreclosure sale are identical in interest. The pay-
ment of Inez Colishaw out of the proceeds of sale would have been
a payment at the expense of the purchasers. In this dilemma, the
purchaser makes no effort to have this prior lien paid out of the
proceeds of the mortgage sale, but elects to buy at the Colishaw sale,
and then use that title as a defense against the payment into the
circuit court of any further purchase money. Such a course would
be grossly inequitable. The new or additional title the purchaser
has ,thus acquired is no answer to his liability for purchase money.
Nor is it of any avail to say that the Colishaw claim is superior in
rank to the claim of Hofstetter. The decree of sale provided that
the purchase money should be paid into court to the extent necessary
to payoff claims entitled to priority over the mortgages foreclosed.
If Hofstetter's claim is one of that description, it is entitled to pay-
ment, and the purchaser must pay in enough of his bid to satisfy
that and all other claims which the circuit court shall determine are
entitled to such priority. That condition in the decree of sale is
one which the purchaser cannot question, and for a like reason no
assignee of the purchaser can be heard to contest its force and va-
lidity, The only question open to contest is so much of the decree
as finds that the Hofstetter judgment is entitled to priority of pay-
mentout of the proceeds of sale. Hofstetter's judgment was rendered
long after the execution of the two mortgages enforced in this case.
But it was a judgment for personal injuries sustained by him through
the negligence of the Overland Railroad Company. Priority in the
payment of his judgment is claimed under the provisions of the third
section of chapter 72 of the Tennessee Acts of 1877, carried into the
revision of the Tennessee Code by Milliken & Vertrees as section 1271.
That section is in these words:
"No railroad company shall have power to give or create any mortgage, or

other kind of lien, on its railway property in this state, which shall be valid
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and binding against judgments and decrees and executions· therefrom, for tim-
bers furnl11hed and work and labor done on, 0).' for damages done to personB and
property in the operation of its railroad in this state."
By the act of March 26, 1887, all of the provisions of chapter 72

of the act of 1877 were extended to street-railway companies. The
court below held that the effect of this provision of the Tennessee
statute law was to postpone the mortgages made by the Overland
Railroad Oompany, and that the proceeds arising under the mortgage
foreclosure sale were first liable to Hofstetter. The first objection
made to this decree is that the Overland Railroad Company never
availed itself of the power of consolidating with another company
conferred by the act of 1877, and therefore the provision limiting its
power to mortgage its property found in the third section of that
act has no application to it. This act was construed by the Ten-
nessee supreme court in Frazier v. Railway Co., 88 Tenn. 161, 12
S. W. 537, as a limitation upon the power of all railroad companies
to make mortgages, not having that power under special and irre·
pealable charters. Touching the scope of this third section, the su-
preme .court of Tennessee in that case said:
"The object of the act is to re,c:ulate and define the terms upon which the state

was willing to confer upon railroad corporations the power-to consolidate, and to
define the of such We have already seen that
a railway cOrPoration may not, without express authority, abdicate its functions
and duties, either by a sale or lease or mortgage. A fortiori, it may not lose its
own identity by suffering' consolidatlori with another, It would therefore seem
to need no support of argument that when the 'state, by legislation, undertook to
confer upon all railroad COrp01'lltiolls the power to absorb another, or to suffer
an absorption bY,consolidation, it might well couple the grant of so extraordinary
power with the condition or proviso that the corporations so empowered to con-
solidate should not hllvepower, before or after such consolidation, to make any
mortgage or create any Hen which should affect the class of creditors to which
complainants belong."
This construction by the highest court of Tennessee is one which

we should accept and apply in respect to all Tennessee railroad
companies not having, under special charters, the power of mort-
gaging theiTproperty. This provision operates only as a limitation
upon the power of railway companies; commercial and street, to
mortgage their property. Mortgages are not to have effect as against
claims of the class mentioned, but no statutory lien in favor of such
claims is thereby created. It follows, therefore, that a purchaser
of the property of such a company, sold under judicial
or by bargain and sale, would take the property free from liability to
creditors of the class mentioned in the statute, unless, by contract
or some legal proceeding, they had become liens. This was the
construction placed upon this statute by this court in Railroad Co.
v. Evans, 31 U. S. App. 432-447, 14 C. C. A. 124, and 66 Fed. 818,
where we said:
"The TennesSee supreme court has construed this act as operating as a limi-

tation upon the power of railroad companies to give a mortgage or create a lien
upon their property situated In the state, which should be valid as against claims
of the character mentioned In the act. Frazier v. Railway Co., Tenn. 138,
12 S. W. 537. Such claims do not constitute liens by virtue of the act. The
act has no other effect than to postpone mortgages and other liens created b:..
act of the railroad company to claims of the character mentioned. A bona fide
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sale would not be a mortgage or lien, within the terms of the act, and the title
of such purchaser would be unaffected by the act. If the Savannah & Western
Rallroad Company is a bona fide purchaser, it may set up .the deed under which
it holds as an answer to a claim, though clearly within the preferential class de-
fined by the statute."
But this record shows that long prior to this foreclosure proceeding

the property and franchises of the Overland Railroad Company had
been sold under a creditors' bill filed in the chancery court of David-
son county, Tenn., subject only to the mortgage then existing in
favor of the Baltimore Trust & Guarantee Company, and acquired
through that judiCial sale by the Nashville Traction Company. This
was a wholly new and independent corporation, and the title it ac-
quired by the sale under the decree of the state chancery court was
a good equitable title, subject only to the mortgage aforesaid, and
to the judgment lien in favor of Inez Colishaw; neither the Balti-
more Trust & Guarantee Company nor Inez CoHshaw being parties
to that bill, so far as this record shows. Unless, therefore, Hofstet-
ter's judgment was in some way a lien, the title of the traction com-
pany to the property and franchises of the Overland Railroad Com-
pany was perfect, as against any and all claims in whose favor the
act of 1877 postponed mortgages. In October, 1894, nearly a year
before the date of Hofstetter's judgment, this successor corno"ation
assumed the Overland mortgage, and made a second or additional
mortgage to the Baltimore Trust & Guarantee Company; conveying
every interest it had thus acquired, as well as all additions and im-
provements it, as owner, had placed upon the original property.
This successor company had been in possession, as owner, for some
time prior to this mortgage, and had for more than a year been oper-
ating the said railroad, when Hofstetter recovered his judgment.
Upon this state of facts, it is most apparent that the Overland Rail-
road Company, by the sale of all its property and franchises to a
purchaser at judicial sale, had lost even its equity of redemption un-
der its mortgage, and had no property whatever which could be
reached by any creditor at large. The traction company had ac-
quired its property and franchises subject alone to the lien of the
mortgage in favor of the Baltimore Trust & Guarantee Company.
Under this state of facts, the property sold under the decree of sale
of the court below was the property of the traction company; the
sale being for the satisfaction of the Overland Railroad Company's
mortgage, as well as of the second or additional mortgage made to
secure the same debt. The proceeds of sale were the proceeds aris-
ing from the sale of the traction company's railroad. and w('r(> ap-
plicable to the satisfaction of the mortgage made by the Overland
Railroad Companv only that incumhranre had not been re-
moved by the creditors' proceeding, under which it had acquired title.
Hofstetter was not a creditor of the traction company, and had no
right to have its property applied to the payment of his judgment
against the Overland Railroad Company. Of course, if Hofstetter's
claim had constituted a lien from the time he sustained his injury,
and that lien antedated the judieial sale under which the traction
company became a purchaser, the title thus acquired would have fol-

85F.-6
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lowed the property; he not being 'a.party to that prooeeding.. Bot.
there is no pretense that Hofstetter had any description of Hen,and
no kind of excuse for paying him.out of the property of the traction
company; that property being subject only to such the
predecessor company as had not been cut off by the creditors' proceed-
ing under which it acquired title. This objection, we think, arises
under the fourth and fifth assignments of error, and under the, sec-
ond exception taken to the master's report. It is true that neither
the exceptions to that report,n,or the assignments of error, present
this question as clearly and def1nitely as it might and should be pre-
sented; but the injustice done by the decree below is so apparent
that this court is disposed, in so meritorious 'a matter, to
both exceptions and assignments of error .with a degree of liberality
which it would not exercise in a less meritorious defense. The
decree must be reversed, and the petition of Hofstetter dismissed,
with costs.

NORTHERN PAC. RY. CO. v. DUDLEY et aI.

(Circuit Court, D. Idaho, N. D. April 10, 1897.)

No. 98.

1. INDIAN RESERVATION-RESTORATJON TO PUBI.TC DO)!"ATN.
The effect of the various steps taken by the government In reference to the

Camr d'Alene Indian reservation, in· northern Idaho, including the act of
March 3, 1891, and the two treaties ratified by it, was to withdraw It from
the operation of the prior grant of alternate sections to the Northern Pacific
Railway Company, and to restore the northern portion of the reservation to
the public domain.

2. SAMF:-TITLE BY GENERAL OCCUPANCY.
While the title of the Creur d'Alene Indians to their lands in northern

Idaho. when the Northern Pacific Railway Company fixed its line of gen-
eral route, was only that of general occupancy, and constituted no barrier
as against the government, it was so far valid that no other party could dis-
turb it without the consent and authority of the government.

J. RESTORATION OF LAND TO PUBLIC DOMAIN-CONSTRUCTION OF STATUTE.
Section 22 of the of March 3, 1891, providing that "all lands" sold or
released to the government by both agreements with the Creur d'Alene Indians
therein referred to (with certain exceptions) should be restored to the public
domain, is not to be literally construed, but refers only to those released lands
which had been a part of the reservation.

.. LAND GRANT,,-FoRFEITURE.
Even assuming that but for the act of March 3, 1891, restoring lands, re-

leased by the Creur d'Alene Indians, to the, public domain, they would -pass
to the Northern Pacific Railway Company under the act of July 2, 1864
(13 Stat. 365), the failure of the company to comply with its contract as to
the time of completing its road,as embodied In section 8, as amended, would
preclude it from complaining of the act of restoration.

This was a suit in equity by the Northern Pacific Railway Com·
pany against Alton P. Dudley and others. The cause was heard on
motion for an injunction pendente lite to prevent the cutting of tim·
bel' from the lands in controversy.
Dudley, Bunn & Dudley, for conwlainant.


