74 85 FEDERAL REPORTER.

eral character and legal effect of which are not so radically different
from those portrayed in that bill as to admit of a conclusion different
from that at which we arrived in that case. An extended recital of its
allegations would be futile. All the questions presented by the de-
murrers to it which have not already been discussed have been con-
sidered and determined in that part of the opinion in Kelley v. Boett-
cher which treats of the demurrer to the amended bill in that case, and,
upon the:authority of that decision, the decree below is reversed and
the case is temanded to the circuit court, with directions to permit the
appellees to answer the bill.

MacVEAGH v. DENVER CITY WATERWORKS CO. et al.
(Circuit Court of Appeals, Eighth Circuit.  December 27, 1897.)

No. 952.
1. EQUITY—PLEADING

‘When a demurrer to a plea in chancery is overruled, the complainant should

be given leave to reply.
2. PLeADING—DuPLICITY.

A plea averring that the stock In controversy is not the property of plain-
tiff, that the real party in interest is a ecitizen of the same state as defendant,
and that said suit was brought in the name of defendant solely for the pur-
posenoif conferring jurisdiction upon the United States courts, is not bad for
duplicity.

Appeal from the Circuit Court of the United States for the District
of Colorado.

This was a bill' by Wayne MacVeagh against the Denver City
Waterworks Company and others. The circuit court overruled a
demurrer to the plea, and refused leave to reply. Plaintiff appeals.
Among other averments, the plea avers as follows:

“Sald suit is brought in the name of the said Wayne MacVeagh as a resident
of the state of Pennsylvania, collusively, for the purpose of affording to the
United States courts jurisdiction over the subject-matter of this controversy;
that the shares of stock alleged in the said bill to belong to sald MacVeagh are
not now, nor have been since the filing of said bill, the property of the said
MacVeagh, but belong to and are the property of the United Waterworks Com-
pany, Limited, which is a corporation organized and existing under and by
virtue of the laws .of the state of New York, and is a citizen of.the state of New
York. And these defendants aver that the said the United Waterworks Com-
pany, Limited, could not bring thig bill in the United States court for the circuit
of Colorado in its own name because it is a citizen of the same state with the
defendants the Central Trust Company and the Farmers’ IL.oan & Trust Com-
pany, which are corporations duly organized and existing under and by virtue
of the laws of the state of New York, and are citizens of the state of New York,
and who are the mortgagees mentioned in the said bill of complaint, and are
necessary and indispensable parties defendant in the said suit, and for a proper
determination thereof; that the said suit was brought in the name of the said
Wayne MacVeagh solely for the purpose of giving jurisdiction to this court, the
sald MacVeagh being a resident and citizen of a different state from any of the
defendants in the said suit.”

Caldwell Yeaman and Frank Edw. Gove, for appellant.

Edward O. Wolcott, Joel F. Vaile, and Charles W. Waterman, for
appellees.

Before SANBORN and THAYER, Circuit Judges, and PHILIPS,
District Judge.
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PER CURIAM. The circuit court overruled a demurrer to a plea
in chancery, and dismissed the bill of complaint, denying the com-
plainant leave to reply to the plea. Thereupon the complainant
below appealed. It is conceded by the appellees that the court erred
in refusing leave to reply to the plea, and that the decree must
be reversed for that reason, on the authority of Zimmerman v. So-
Relle (recently decided by thls court) 49 U. 8. App. 387, 25 C. C. A,
518, and 80 Fed. 417, as well as on the authority of U. S. v. Dalles
Military Road Co., 140 U. 8. 599, 616, 11 Suap. Ct. 988. The point is
further made by the appellant that the circuit court erred in adjudg-
ing the plea sufficient, the contention on the part of the appellant
being that the plea was bad for duplicity. Touching this latter
contention, it is only necessary to say that, as we construe the plea,
it only interposed a single defense to the bill, namely, that the com-
plainant could not maintain the suit, for the reason that certain stock
which he claimed to own, and on account of which he sued, did not
in fact belong to him, but had been issued in his name merely for
the purpose of enabling him to maintain an action in the federal
court, which the real owner of the stock could not maintain by virtue
of his being a citizen of the state of New York, of which state certain
necessary defendants are also citizens. In other words, the plea,
taken as a whole, shows collugion between the comnlamant and the
real owner of the stock, for whose benefit the suit is brought, to confer
jurisdiction on the federal courts. The plea, therefore, was not bad
for duplicity. For the reason first stated, the decree is reversed,
and the case is remanded to the court below, with directions to allow
the complainant to reply to the plea.

f e e ———

BALTIMORE TRUST & GUARANTEE CO. et al. v. HOFSTETTER.
(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.)
No. 539.

1. RATLWAY MORTGAGES — FORECLOSURE SALE—DECREE BINDING ON PURCHAS-
ERS’ ASSIGNEE.

An assignee of all the rights and title of the purchasers at a railway fore-
closure sale, who is admitted as a party to the proceedings, as a substitute
for the purchasers, may be heard on any question affecting the purchasers’
bid, but cannot question any part of the decree of foreclosure under which
it obtained its title.

2. BAME—PRIOR L1EN CLAIMS—RIGHTS OF ASSIGNEE.

A railway company, taking an assignment of the title acquired by a pur-
chasing committee at a foreclosure sale under a decree providing for pay-
ment into court of additional sums if necessary to meet claims adjudged to
be superior liens, cannot set up, as against claims of this character, a title
acquired subsequent to the foreclosure sale, by purchasing the road at a
Judicial sale made by another court to enforce a lien claimed to be superior
to the mortgage and to the claims in controversy.

8. SAME—LABOR, MATERTAL, AND DAMAGE CrLATMS.

The Tennessee statute declaring that no railroad company shall have power
to give a mortgage which shall be valid against judgments and decrees for
timbers furnished, labor done, or damages occasioned to persons or property
in the operation ot the road (Mill. & V. Code, § 1271), does not create any



