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effect, a bill for discovery, because it asks or may ask from the defend-
ant an answer upon oath relative to the matters which it charges. The
power tgenforce such a·discovery is one of the original and inherent
powers of a court of chancery, and the right of a party to invoke its
exercise is enjoyed in every case in which he is entitled to come into a
court to assert an equitable right or title, or to apply an equitable
remedy. Story, Eq. PL § 311; Bisp. Eq. p. 15, § 557; Pom. Eq. Jur.
§ 201; Equity Rules 4:0-44.
The result of the consideration of the entire case is that the amend-

ed bill was properly stricken from the files of the court below, but
that the appellants should be permitted to file a new bill of not more
than 25 typewritten pages for relief, and for a discovery in aid of
their suit ,for this relief. As this is a suit in equity, the entire case
is before this court for such action, as is fitting and just. The order
here will be that the decree below dismissing the appellants' bill
stand affirmed, unless the appellants shall on or before Monday, April
4,. 1898, file an amended bill for relief and a discovery in aid of the
title and cause of action pleaded therein, covering not more than 25
typewritten pages, a copy of which shall be immediately certified by
the clerk of the court below to this court; that, in case the appellants
elect to and do file such bill within the time above fixed, the same shall
be received and filed as of June 19, 1895; and thereupon the decree
appealed from shall stand reversed, the appellees shall be permitted to
plead to the new bill in such form as they maybe advised at the first
rule day occurring 30 days after the same shall be filed, and thereafter
the case shall proceed according to the chancery rules. In case the
appellants elect to file an amended bill, the costs in this court shall be
equally divi.ded between the parties, otherwise, they shall be assessed
against the appellants. ,
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No. 871.
1. EQUITY '!'LEADING-CONTRADICTORY ALLEGATIONS.

When the positive allegations of misrepresentation and concealment con·
talned in a bill are sufficient, If standing alone, to entitle complainants to
the relief sought, their effect will not be destroyed by other allegations. In a
part of the bill seeking to excuse complainant's delay, that all the Inf\lrma-
tlon which complainants had been able to obtain, other than the represimta-
tlons made to them to Induce the execution of their deed, was derived from
general rumors, and that they were unable to obtain the exact facts.

Z. SAME-MULTIFARIOUSNESS.
No blllis multifarious which presents a common point of lltlgatlon, the de-

cision of which will affect the whole subject-matter, and settle the rights
of aU the parties; and It is not indispensable that all the parties should have
an interest In all the matters contained In the suit. but It is sufficient if each
party has an Interest In some material matters involved, which are connected
with the others.

Appeal from the Circuit COurt of the United States for the District
at Colorado.
"Rehearing pending.



equfty by'Michael Curran, Bridget'Curl'ftn, Mary
Walsh,S:ar*h: Katie Cll,rran, Margaret Curran" pri.dget
Folley John F.Campion, A. V. :aunter, and the'Ibex Mining
Company, to cancel a deed to an interest ina mine, and to recover
the same and its products. The complainants have appealed from a
decree sustaining demurrers to the bill, and dismissing the suit
E. B. Green and Amos Green, for appellants.
Charle$ J.Hughes, Jr., and Charles Cavender, for appellees.
Before SANBORN and THAYER, Circuit Judges, and PHILIPS,

District Judg,e.

SANBORN, Circuit Judge. This suit involves a one-sixth interest
in the same mine and products in question in the case of Kelley v.
Boettcher, 85 Fed. 55. It is here upon an appeal from a decree sus-
taining demurrers to the amended bill, and dismissing the suit. The
questions it presents are very similar to those raised by Ithe demurrer
in Kelley v. Boettcher, and the two cases were argued and submitted
at the same time. The purpose of the suit was to obtain the cancel-
lation of a deed of 11/72 of the mine, and to recover 1/6 of the mine
and of its products. The original bill was filed on September 16,
1895. On November 5, 1895, a demurrer to this bill was sustained,
and leave was given to the appellants to amend. The bill was
amended;. the interposed demurrers to the amended bill;
and on JulY 7, 1896,the decree sustaining the demurrers and dis-
missing the suit, which is challenged by tthis appeal, was rendered.
The amended bill discloses these facts: PHor to August 19" 1890,
.John Clirran was the owner of the undivided one-sixth of the Little
Johnny lode mining claim, which is situated near Leadville, in the
state of Colorado. On that day he died, in'testate, and his interest in
this mine descended to his father, Michael Curran, who died, intes-
tate, on April 19,1891; and this interest descended to the appellants,
so that Bridget Curran owned one-half, and each of the
appellants Michael Curran, the son of the deceased Michael, and Mar-
garet Curran, Katie Curran, Sarah Horan, Mary Walsh, and Bridget
Folley, his daughters, owned one-twelfth, of that interest. In the
summer of the year 1893, all of the appellants except Michael Cur-
ran gave to Thomas J. Horan a power of attorney to sell and convey
their interest in this mine. Horan 'lived at Grand Island, in the
state of Nebraska, and nOne of the appellants lived nearer the mine
than the state of Wisconsin. None of them knew anything about
the history, condition, or value of the mine, or anything about the
business of mining for gold and silver, and Horan was equally igno-
rant. The appellees A. V. HllDter and John F. Campion had been
profitably working this mine for several years prior to March 5, 1891,
when they organized the appellee the Ibex Mining Company, a cor-
poration, <the majority of the stock of which they have always held,
and conveyed their interests to it. Since that time they have oper-
a.ted the mine in the name of this corporation. In 1893 these appel-
lees conspired together to obtain from all the appellants except
Michael Curran a conveyance of their interest in this mine, by false



CURRAN .V. CAMPION. 69

representations and concealments. For thi-s purpose they employed
suitable agents to induce Horan, their attorney in fact, to make this
conveyance, and represented to him that they were working other mines
through a shaft which they had on the Little Johnny lode mining claim,
but that the Little Johnny was not doing anything at all, and that it
had become entirely worthless because of the fall in the price of silver.
Horan was persuaded by these representations that the mine was of
little value, and was induced to convey the interest of all the appellants
except that of Michael Curran to the appellee Hunter for $3,500, and
Hunter conveyed this interest to the mining company. This deed to
Hunter was made on September 7, 1893. On September 20, 1893, in
answer to a suggestion of Horan that he had heard that the mine was
producing ore, one of the agents of the appellees wrote to him that
there had been no ore taken out of this mine for more than four
months; that there had been considerable prospecting work, in the
hope of finding some ore, but without success; and that everything
indicated that the mine had been entirely worked out to the present
depth. The facts were, however, that, at and before the time the deed
was made, the Little Johnny was a valuable gold mine, and the ores
raised from it were worth thousands of dollars per ton for their gold,
and were of little value for their silver; that it had developed into a
valuable mine in 1883; that the appellees Campion and Hunter had
derived several millions of dollars from it prior to March 5, 1891; that
it had produced before, and was producing when the deed was obtained,
ore of the value of $300,000 to $500,000 monthly above the expenses
of operating it; and that it was worth $10,000,000 at that time. The
appellants first discovered these facts about two weeks before they
filed their original bill. The appellees, during their operation of the
mine, concealed the amount and value of its products, mixed them with
the ore from other mines, and purchased other mining claims with their
proceeds. The appellants prayed for a cancellation of the deed of Sep-
tember 7, 1893, for an accounting and a recovery of the proceeds of the
products of the one-sixth of the mine, for a discovery, an injunction,
and a receiver. The grounds of the demurrers to this bill were (1)
that the amended bill did not clea.rlr state facts sufficient to entitle
the appellants to relief; (2) that it disclosed the fact that the appellants
had been guilty of laches; (3) that Michael Curran, who did not join in
the deed to Hunter, was improperly joined as a complainant in this
suit; (4) that the cause of action against Campion and Hunter for an
accounting of the products of the mine prior to March 5, 1891, was
improperly joined with the causes of action for the cancellation of the
deed and an accounting of the products secured by the Ibex Mining
Company after that date; and (5) that the appellants were not entitled
to a discovery. The issues presented by these demurrers are so similar
to those considered at length in the opinion in Kelley v. Boettcher th:1t
an extended discussion of them in this case would be idle. We shall
content ourselves with briefly stating our conclusions.
The positive allegations of misrepresentation and concealment which

are found in this bill are sufficient. if standing alone, to entitle appel-
lants to a cancellation of the deed, a discovery, and an accounting.
These allegations are supported by an averment that the appellants
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were first informed about two weeks before the suit was commenced
that at the time the deed of September 7,1893, was made, the mine was
of great value, and had produced large sums of money above the ex-
penses of developing and operating it. It is true that there is an alle-
gation in the bill that alI the information the solicitor for the appellants
could obtain in regard to the mine and its operation was derived from
the general rumors in' and about the city of Leadville to the effect that
the Little Johnny had developed into a very rich and extensive gold
mine, and another, that he was unable to obtain any exact facts as to
the net products and the dates when they were obtained. But these
and other similar allegations are contained in that part of the amended
bilI in which the appellants are attempting to excuse laches, and to lay
the foundation for a discovery, and they are accompanied with aver-
ments that the appellees have carefully and persistently concealed these
facts from the solicitor of the appellants, and from all others who were
not in their employment. In our opinion, they are insufficient, in
view of all the allegations of the bilI, to overcome its positive aver-
ments of misrepresentation and fraud.
The answer to the plea of laches is that the suit was brought within

the time prescribed by the statute of limitations of the state of Colorado
for the commencement of actions at law of this character, and the bill
discloses no such extraordinary circumstances as demand the applica-
tion of that doctrine to this suit in any briefer period.
The objection that there was a misjoinder of causes of action, in

that the appellant Michael Curran has no interest in the cancellation
of the deed, and that the appellees Campion and Hunter are liable to
account for the products of the mine before, and not after, March 5,
1891, while the mining company is liable to account for those products
subsequent to that date, is met by the proposition that no bill is multi-
farious which presents a common point of litigation, the decision of
which will affect the whole subject-matter, and will settle the rights
of all the parties to the suit, and that it is not indispensable that all
the parties should have an intel'€St in all the matters contained in the
suit, but it is sufficient if each party has an interest in some material
matters involved in the suit, and they are connected with the others.
Hayden v.Thompson, 36 U. S. App. 361,17 C. C. A. 592, and 71 Fed.
60; Brown v. Deposit Co., 128 U. S. 403, 412, 9 Sup. Ct. 127; Kelley v.
Boettcher, 85 Fed. 55. The title of the appellants to the one-sixth
interest in the mine before the deed was made is a common point
of litigation, which will determine the rights of all the parties if decided
against the appellants. The right to the products of the one-sixth
of the mine from 1883 to the present time is a material subject of the
litigation in this case, in which all the parties are interested, and which
is connected with the title to the mine, and with every other material
matter in the suit.
The conclusion that the bilI is sufficient to warrant relief entitles the

appellants to a discovery of the facts within the knowledge of the ap-
pellees, which will aid them to establish their title and to maintain
their suit. The reasons and authorities for the conclusions we have
so briefly announced in this case will be found in that portion of the
opinion of this court in Kelley v. Boettcher, 85 Fed. 55, which relates
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to the questions presented by the demurrer in that case; and, upon its
authority, the decree below is reversed, and this cause is remanded to
the court below, with directions to permit the appellees to answer the
amended bill.

DONOVAN v. OAMPION et ale
(Circuit Court of Appeals, Eighth Circuit. February 14, 1898.)

No. 872.
1. EQUITY-PARTIES.

In the federal courts the possible parties to suits In equity are divided Into
.Indispensable parties and proper parties.

2. SAME-INDJSPEKSABLE PARTIES-PROPER PARTIES.
Indispensable parties are those who have such an Interest In the contro-

versy that a final decree between the parties before the court cannot be made
without affecting their Interests, or leaving the controversy In such a situa·
tion that its final determination may be inconsistent with equity and good
conscience; all other parties are proper parties.

8. SAME-PARTIES UNDER CHANCEHY RULE.
Under the old chancery rule, parties are divided Into necessary and proper

parties. All those whose presence is necessary to a determination of the
entire controversy are necessary parties, and those who have an interest In
the subject-matter of the litigation, which may be conveniently settled there-
in, but whose presence is not necessary to the determination of the contro-
versy at issue, are proper parties.

" SAME-INDISPENSABLE PARTIES-NECESSARY PARTIES.
An agent who was employed to procure the title to real estate, and convey

It to his principal, and who has done so, is neither an Indispensable nor a
necessary party to a bill against his principal to set aside the deed for fraud,
and to recover the property and Its proceeds.

5. VENDOR AND VENDEE-FmUCIARY RELATION.
No sale from which a substantial advantage has been derived can be sus-

tained when he who actively promoted It acted as the ostensible agent for the
vendor, when in reality he was the secret agent of the purchaser.

Appeal from the Circuit Court of the United States for the District
of Colorado.
This was a bill in equity by James H. Donovan against John F.

Campion, A. V. Hunter, and the Ibex Mining Company, to cancel a
deed for an interest in a mining claim, and to recover that interest,
and for an accounting of the profits of the mine. The complainant
appeals from a decree sustaining a demurrer to the bill, and dismissing
the suit.
E. E. Green and Amos Green, for appellant.
Charles J. Hughes, Jr., and Charles Cavender, for a·ppellees.
Before SANBORN and THAYER, Circuit Judges, and PHILIPS,

District Judge.

SANBORN, Circuit Judge. This suit involves one-sixth of the
same mine and its products in controversy in the cases OI Kelley V.
Boettcher, 85 Fed. 55, and Curran v. Campion, 85 Fed. 67. It is
here upon demurrers to the amended bill, and, with one exception, the
questions presented by these demurrers are very similar to those consid-
ered and decide1 in those cases. The suit was brought by the appel-


