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be taken away.” - Judge Cooley sums it up tersely: “The right which
the curative or repealing act takes away in such a case is the right of
the party to avoid his contract, a naked legal right which it is usually
unjust to insist upon, and which no constitutional provision was ever
designed to protect.” Cooley, Const. Lim. 378. In the case of Gross
v. Mortgage Co., above cited, the case last quoted was affirmed. In
the Gross Case a loan made by a foreign corporation could not be
secured by a mortgage in Illinois, 'The United States Mortgage Com-
pany held such a mortgage. After its execution, the law of Illinois
was changed, and such mortgages were validated. The court sustained
this act. But no vested liens were interfered with, no contract obli-
gation impaired, no rights infringed. A countract lien, binding on
the conscience of all parties, was enforced. Inasmuch as to displace
the vested lien of the mortgage of the Shenandoah Iron Company of
1881 by the retroactive language of section 2485 of the Code of Vir-
ginia would be to impair the obligation of that contract, it is void.
The decree of the circuit court is affirmed, with costs.

NILES v. CEDAR POINT CLUB.
(Circult Court of Appeals, Sixth Circuit. February 8, 1898.)
No. 541.

1. PuBLic LANDS—SURVEY—MEANDER LiINE.

In an official survey of public lands, a meander line, run along the margm
of marsh lands adjoining the waters of streams or 1akes, will, if so intended,
mark the boundary of lands described in subsequent patents by reference to
the survey, and will not be regarded as a mere indication of the quantity of
dry uplands paid for.

2. BAME—QGRANTS OF LAND ON NAVIGABLE WATERS—HIoH-WATER MARK.

Government grants for lands bordering upon navigable waters extend only
to high-water mark, for the title to the shore and to the lands under such wa-
ters is in the state within which the waters are sitnated, as an incident of
sovereignty.

8, SAME—MARsH LANDS—NAVIGABLE WATERS.

‘Where marsh land bordering on navigable waters is subject only to tem-
porary inundation in times of heavy gales, but at other times the water stand-
ing or flowing over or through it is the mere drainage from higher lands ad-
joining, it does not constitute a part of the navigable waters.

4, SAME—MEANDER LINE.

An official survey, made in 1834-35, of government lands in Ohio, showed
a meander line along marshy land extending to Lake Erie. No part of the
marsh was surveyed at all. Patents granted to defendant’s predecessor in
title designated the boundaries of the land conveyed solely by reference to the
official plats of the survey, and that was all that was paid for. Held, that
the meander line was run as a boundary, and that the patentee and her suc-
cessors in title were estopped to deny that the line of the marsh was a proper
line for a boundary.

Appeal from the Circuit Court of the United States for the Western
Division of the Northern District of Ohio.

This bill was filed by the Cedar Point Club, an Ohio corporation, to
restrain threatened continuous. trespasses upon a large body of marshy
land iying on the shore of Lake Erie and in Lucas county, Ohio,

The complainant’s title depends upon patents from the United States to H. M.
Hanna and Phillip- La. Corse, lssued In 1882, and mesne conveyances to- com-
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platnant. . Gertrude Jane Niles, the appellant, who was defendant below, denied
the title of complalnant, and claimed the same lands under 11 patents for frac-
tional sections issued to Margaret Bailey in 1834, and under mesne conveyances
to the said Gertrude J. Niles. Upon the pleadings and evidence there was a de-
cree for the complainant, and a perpetual injunction awarded. The correctness
of that decree depends upon the true boundary of the patents to Margaret Bailey.
Those patents were for fractional parts of sections, and each was meandered on
the southwestern margin of a marsh, having an area of some 4,900 acres, which
lies between the meandered line of the Margaret Balley patents and the open wa-
ter of Lake Erie. If that meandered line, following the margin of the swamp,
was intended as a boundary line, the decree must be affirmed, otherwise it must
be reversed. The further facts necessary to be stated appear in a stipulation
upon which the case was heard below,-and are these:

(1) In 1834-35, Ambrose Rice, a government surveyor, surveyed and subdi-
vided fractional township 9 8., in range 9 E., and townships 9 and 10 8,, in range
10 E., from the Michigan meridlan, and duly certified his field notes of such sur-
vey and subdivision to the then surveyor general, Robert T. Lytle. These town-
ships are now in Lueas county, Ohio. -In making a survey of these three town-
ships. sections 22, 25, 26, and 27, township 9 8., range 9 E., and sections 30, 31,
and 82, in township 9 8., range 10 E., and sections 4, 9, 10, and 11, township 10
8., range 10 E., were meandered on the southwestern: margin of a marsh, de-
scribed on one plat as “a flag marsh.” and on another plat as “impassable marsh
or water.” On the west of this marsh, Rice at the same time surveyed a narrow
strip of sand, separating this marsh from the open waters of Maumee Bay, and
on the northeast a like strip, separatmg it from the open waters of Lake Erie.
This strip commenced in section 22, township 9, range 9, and ended in section 11,
township 10, range 10, and was divided by two openings into the lake. into what
TRice called Cedar, Sandy, and Crane Islands, This strip was meandered on the
one side along the open waters of the bay and lake, and on the other side on
this same “flag marsh,” or “impassable marsh or water.” One of these plats,
being that of subdivision of township 9 8., range 9 E., Is set out on the opposite
page, as exhibiting. In a general way, a portion of the meandered line of the frac-
tional sections. the boundaries of which are here involved.

(2) On the ‘10th of July, 1844, 11 patents were Issued to Margaret Bailey for
these 11 fractional sections above mentioned,—that is, for sections 22, 25, 26, and
27, township 9, range 9, and sections 30, 31, 32, township 9, range 10, and sec-
tions 4, 9, 10, and 11, township 10, range 10 -——extendlng the entire length of this
matrsh, each patent specifying the number of acres contained between the section
line and the meandered line as run by Rice.

{3} The plats and marginal field notes also show that the southerly edge of the
“flag marsh,” “impassable marsh and water,” was surveyved, and that the lines
of the fractional sections sountherly of the said marsh and water were identical
with the southerly edge of the marsh. The computed areas of the fractional sec-
tiors and of their respective subdivisions, as shown upon the said plat, conformed
to the area included within the said surveyed lines, and did not, nor any there-
of. include any part of either marsh, water, or islands. The several patents to
Margaret Bailey are of the same date, and each identical in form, except as to
fdescription. The descrintion of the patent for section 11, township 10, range 10
E.. Is here set out as fairly typical of the form and description of all the rest.
It is as follows:

“To All to YWhom These Presents shall Come—Greeting:

“Whereas, Margaret Bailey, of Champaigne county, Ohio, has deposited in the

general land office of the United States a certificate of the register of the land
office at Bueyrus, whereby it appears that full payment has béen made by the
said Margaret Bailey according to the provisions of the act of congress of the
24th of April, 1820, entitled ‘An act making further provision for the sale of public
land,’ for frdetiprial section eleven (11), in township ten (10) south of the Michigan
base line, of range ten (10), In the.district of land subject to sale.at Bucyrus, Ohio,
contalning twenty (20) acres and forty-five hundredths of an acre, according to
the officlal plat of the survey of sald lands returned to the genperal land office
by the surveyor general which said tract has been purchased by the said Mar-
garet Bailey!’

(4) 1t appears, from the official correspondence of the land office in evidence,
that In 1850 the state of Ohio, under the:swamp act of that: year, demanded pat-
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ents for 32,438 acres as swamp land. Patents were Issued for all these lands
except 6,797 acres, the claim to which was rejected upon the ground that it was
not swamp land, “and nearly all sold.” Of the amount rejected, the greater part

congisted ¢f the lands marked “flag marsh,” “impassable marsh and water,”
on the plats and in the field notes of Ambrose Rice, being the lands now here in
controversy.

(5) On September 16, 1861, a patent was issued to Chester W. Norton for 34.89
acres, being the land known as ‘“Cedar Point” on the plat of Ambrose Rice, east
of Maumee Bay, in township 9 8., range 9 E, of the Michigan meridian. And on
the 10th of October, 1876, a patent was issued to Arthur D. Howell for that por-
‘tion of the sandy ridge shown on the plat of Ambrose Rice as Sandy Island
and Crane Island, in section 24, township 9, range 9 E., and in sections 19, 29,
30, 32, and 33, in township 9 8., range 10 E., and in sections 2, 3, 4, and 11, in
township 10 8., range 10 XK., Michigan meridian, and containing in all 55.55
acres, according to the official plat and survey of the said lands as returned to the
surveyor general by said Ambrose Rice.

(6) On the 13th of July, 1874, the general land office issued a circular letter con-
cerning the circumstances under which the department would cause surveys:to
be made of lands theretofore unsurveyed and platted because of the presence of
water. Among other things stated in that circular letter, it was said: - “The
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beds of lakes (not navigable) sloughs, and ponds over which the lines of the public
surveys were not extended at the date of the original survey, but which from the
presence of water at the date of such survey were meandered, are held to be the
property of the United States; and whenever, by evaporation or the operation of
any other cause, natural or artificial, the waters of such lake, slough, or pond
have so permanently receded or dried up as to leave within the unsurveyed area
dry land, fit in ordinary seasons for agricultural purposes, such dry land is subject
to survey and sale under the general laws regulating the disposal of the public
domain.”

In April and May, 1891, John B. Marston, a civil engineer residing in Lucas
county, under the instructions from the commissioner of the general land office of
date April 2, 1881, surveyed and subdivided into sections the area which was, as
aforesaid, In and upon the surveyor general’s plat of Ambrose Rice’s survey desia-
nated as*flag marsh” and “impassable marsh and water,” in said township 9 3.,
range 9 E., and townships 9 and 10 8., range 10 E., and on May 28, 1881, duly
certified his field notes of sald survey to the then commissioner of the general
land office. This survey was so made, and. the area surveyed so subdivided into
sdéctions and parts of sections, as to complete and render full, to the extent that the
area so then surveyed was in form suitable therefor, the sections which in said
Rice’s survey were rendered fractional by omission and exclusion from said survey
of area designated as “flag marsh” and “impassable marsh and water.” The
boundary line on the westerly side of the area so surveyed by said Marston, from
the point 2.75 chains easterly of the section line between sections 21 and 22, in
township 9, range 9, extending somewhat east of north to the southerly extremity
of the west part of Cedar Island, is the shore of Maumee Bay; and the boundary
line on the southerly and westerly sides of said survey, from the point 2.75 chains
easterly of the said line between sections 21 and 22, extending southerly and
easterly to the outlet of Crane creek, in section 11, township 19, range 10, is iden-
tical with the boundary line between the surveyed lands and the ‘“flag marsh”
and “impassable marsh and water,”” as shown upon the said plat of the survey
made by Ambrose Rice. The land thus surveyed and subdivided by Marston
was subsequently patented to . M. Hanna and Phillip La Corse, from whom
the appellee holds deeds conveying all the rights of the said patentees thereunder.
Concerning the character of the marshy land thus patented to Hanna and La
Corse, the facts as stipulated by the parties in Interest are these:

“(16) At the time of the making of the survey by Ambrose Rice, the waters
of Lake Hrie were above their ordinary stage, and there was more than the usual
volume of water standing upon the land in controversy herein, and flowing to and
upon the same from the large bodies of land, now in Ottawa, Wood, and Lucas
counties, respectively, having their drainage to and through the said premises in
controversy herein.

“(17) The general character, description, and condition of the said land sur-
veyed by said Marston was by him correctly set forth, under the title ‘General
Description,’” in the field notes of the said survey so as aforesaid by him certified
to the commissioner of the general land office. That concerning the portion of
said survey in township 9 8., range 9 E., reciting, to wit: ‘The surface of that
part of thigc fractional township comprised in this sarvey Is covered with a deep
marsh of grass, canes, or reeds, wild rice, ete. Many parts of it, particularly in
the south and west part, are mown for a kind of coarse hay. Other parts are
filled with bogs and pond holes that do not dry in summer. It receives the nat-
ural drainage from the woods on the south and west, which, without any well-
deflned channel, finds its way across the marsh to the lake. Again, in heavy
gales of wind, it is subject to inundations from the lake, which, upon the subsi-
dence of the gale, or change of direction in the wind, slowly finds its way out
again into the lake, It is bounded along the lake by a sand beach averaging 1
chain in width and 3 feet in height.” That concerning the portion of said survey in
township 98, range 10 E., reciting, to wit: ‘The surface of this fractional town-
ship Is covered with a deep marsh of grass, canes, or reeds, wild rice, ete. Much
of the south part can be mown for marsh hay, being in a measure drained by a
canal that has been constructed in the township south. Other parts are filled
with bogs and pond holes that do not dry in summer. It receives the drainage
from wood on the south and west, which spreads over the entire surface and,
without any positive channel, finds its way to the lake. Again the township is



NILES ¥. CEDAR POINT. CLUB. 49

subject to inundations from the lake, during heavy gales of wind, which, upon
the termination of the gale, or a change in the direction of the wind, slowly finds
its way back into the lake. This fractional township is bounded on the northeast
by Lake Erie. Between the lake and the marsh proper is a sand beach, av-
eraging 8 feet high and 1 chain In width, generally covered with bushes, and
small trees of oak, poplar. willow and cottonwood.” That concerning the por-
tion of said survey in township 10 8., range 10 E., reciting, to wit: ‘The descrip-
tion for this township must necessarily be similar to that of the two preceding
townships, The surface of that part of the township comprised in this survey
i8 one large, swampy marsh, land generally very wet and boggy. Its surface is
covered with grass canes (or joint grass), wild rice, and such like marsh pro-
ductions, reaching to a height of 10 or more feet. Some parts, especially on
sections 10 and 11, can be pastured, but the larger portion Is filled with bogs and
pond holes, connected by narrow and tortuous channels. It receives the drain-
age from the woods on the south and west, and is subject to inundations from
the lake. On the prevalence of strong 8. W. winds, this water flows from the
marsh into the lake, and, upon the occurrence of N. E. winds, the lake floods the
marsh. The principal outlets and inlets are Crane creek and Ward's canal.
This canal is an improvement made by C. B. Ward, of Detroit, Michigan, on
Sec. 4, and running across See. 5 for the purpose of getting vessels and ship tim-
ber from his ship yard on Sec. 5. It is built without locks, and Is really only a
great ditch. Waterway 50 feet. Depth 7 feet. The buildings (or sheds) at
the fishing stations 4 and 11 are the only other improvements.” A comparison
of the survey made by Ambrose Rice In 1834 and 1835 with that made by John B.
Marston in 1881 indicates that Sandy and Crane Islands washed somewhat shore-
ward during the period intervening between the making of said respective sur-
veys.

“(18) By reason of unusual drouth, which, during the years 1893, 1894, and
1895, prevailed quite generally over the reglon of country from which Lake
Brie and its tributaries derive their waters, including that the drainage whereof
was to and through the premises in controversy, the major portion of the sald
premises was dry during the summer of 1895, except in case of heavy local rains,
or when the adjacent waters of Lake Erie were higher than they usually were
during that summer.”

Henry T. Niles and Frank C. Daugherty, for appellant.
Potter & Emery, for appellee.

Before TAFT and LURTON, Circuit Judges, and CLARK, District
Judge.

LURTON, Circuit Judge, after making the foregoing statement of
facts, delivered the opinion of the court.

By the provisions for the survey of public lands now found in sec-
tions 2395 and 2396, Rev. St., it is required that such lands shall be
surveyed into townships six miles square, and each in turn subdivided
into 36 sections of a mile square, except where the line of an Indian
reservation, or of tracts of land heretofore surveyed or patented, or the
course of navigable rivers, may render this impracticable; and in that
case this rule must be departed from no further than such particular
circumstances require. The patents to Margaret Bailey are for frac-
tional sections. The boundary lines are not set out in the patents, but
reference is made to the official plat of the survey of said lands for
jdentification of the land granted, thereby adopting the plat as a part
of the instrument. Hardin v. Jordan, 140 U. 8, 371-380, 11 Sup. Ct.
808, 838. When we refer to the plat and field notes, we find that all
the lines of each fractionnl section are straight, except the line border-
ing the swamp or marsh, laid down upon one plat as “a flag marsh,”

and upon another as “impassable marsh and water.” The straight
8 F—4
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lines of the se¢tions are not continued into or across this ‘marsh, but
stop at the margin thereof. ' Beyond this marsh, and adJommg the
open waters .of Lake Erie, there was a long, low, and narrow sandy
ridge, broken at points by shallow water channels : These small
areas of dry land were separately conveyed and platted as additional
fractional  sections. Along the southwestern border or margin of
this marsh, the plat shows that a line was meandered, and the questlon
is, whether this line meandered along the water lme of this marsh is
the boundary line of the fractional sectlons bordered on said marsh.
In view of the form of title granted to Margaret Balley we are called
upon to inquire and detelmme the effect of that title in reference to
this flag marsh, upon which her fractional sections meander. The
long and undlsputable practice of the government has been to measure
the price of public lands,'when patented, by the quantity of upland
granted, and to require no payment for lands covered by the waters
of streams or lakes. For the puarpose of ascertammg the quantity
of upland to be paid for, a line meandering the margin of such waters
is run, and, where this is the purpose of running such a meandering
line, it is not regarded as in any sense a boundary.but as only pointing
out the sinugosities of the bank, for the purpose of arriving at the area
of land to be paid for. Railread Co. v. Schurmeir, 7 Wall. 272; Hardin
v. Jordan, 140 U. 8. 371-380, 11 Sup. Ct 808, 838; Horne v. Smith,
159 U. 8. 40-43, 15 Sup. Cf. 988,

As we understand it, the contention of the appellant is that this
meander line, following the southerly water line of the marsh, was not
run as a boundary line, and that, if the marsh, under the evidence, was
a part of Lake Erie, her boundary is the shore line of the lake proper,
and, if that shore line has receded, her boundary has followed the re-
treatmg shore, ‘giving to her, under the doctrine of reliction, the land
thus gained. On the other hand her contention is that, if the marsh
was nof a part of the lake, but was a mere pond, marsh, or other shal-
low nonnavigable body of water, her boundary should be projected by
extension of the side lines of each fractional section into said shallow
pond or tharsh, so as to complete each section as required by the law
requiring the subdmswn of each township into 36 sections of 640
acres each.

It has been long settled that government grants for lands bordering
upon navigable waters extend only to high-water mark. The title to
the shore, and to the lands under such water, is in the state within
which such waters are situated, as an incident of the sovereignty of
the state, and is held by the state in trust for the publiec purposes of
navigation.. The United States has never had title to submerged lands
under navigable waters, and its grants could not, therefore, be held
as conveying them to their patentees. = Pollard v. Hagan, 3 How. 212;
MecCready v. Virginia. 94 U. 8. 394; Webber v. Commissioners, 18
Wall. 57; Hardin v. Jordan, 140 U. 8. 371-380, 11 Sup. Ct. 808, 838;
qu“ﬂnton v. Wheeler, 16 U. 8. App. 152, 6 C. C. A. 585, and 57 Fed.
803. It wounld therefore follow that, if this “flag marsh,” shown on
the plats of Ambrose Rice, was then a part ‘of Lake Erie.proper, the
submerged lands would not be subject to grant by the United States,
and that the title of the Cedar Point Club would fail, and this without
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regard to the goodness or badness of the title claimed under the doc-
trine of reliction by the appellant. ~But that marsh, under the stipula-
tion as to the facts, cannot be regarded as a part of Lake Erie. The
waters of that lake did not permanently submerge the lands described
as “flag marsh,” or “impassable marsh and water.” In times of heavy
gales the marsh was subject to temporary inundation, but otherwise
the water, which stood or flowed over or through it, seems to have been
the mere drainage from the higher lands adjoining, which found its
way over these low lands to the lake. At the time of Rice’s survey
there was an unusual amount of water standing or flowing over the
disputed land, and this may account for his failure to survey and plat
it.  'When Marston made his survey, in 1881, much of the marsh was
dry enough for pasture purposes, and much was capable of yielding har-
vests of coarse hay, and all, or nearly all, was covered with grass, wild
rice, and other products of such swampy land. At a still later period it
is shown that an even more favorable condition for pastoral purposes
existed, due to unusual droughts occurring in 1893, 1894, and 1893.
While, under the stipulation as to the facts, we must regard the condi-
tion of the marsh at the time of Rice’s survey as exceptional, we have
no such liberty in regard to its condition when Marston made his sor-
vey. We can, therefore, find no evidence of any such general and con-
tinuous lowering of the level of the water in the lake as would, by the
doctrine of reliction, give to a riparian proprietor the land gained
between an old and new shore line.

The decision of the supreme court of Ohio in James v. Howell, 41
Ohio St. 696, can have no effect as res judicata, because it was not
a suit between the parties to this record. That was a controversy be-
tween James, a predecessor in title to the appellant, and Howell, the
patentee of one of the so-called “sandy islands” shown on Rice’s plat.
James claimed then, as does his successor in title now, that the bound-
ary of the Margaret Ba‘'ley patents was the open water of the lake,
which would thus incluce Howell’s island. Howell’s defense seems
to have been—First, that this marsh was a part of the lake proper,
and that his patent was for an island separated from the shore of this
lake by this marsh; second, that the meander line run by Rice on
the border of this marsh was run as a boundary line, and therefore
the grants to her could not, under any circumstances, convey land not
within her boundaries. The case was decided for Howell upon both
grounds. So far as it was a judgment upon facts, it is of no force
or effect upon a different record and between different parties. The
conclusion of that court upon the evidence relating to the characte~
of this marsh was thus stated by the court:

“The contributions of such streams, mingled with other water of the lake,
fill the straits between Cedar, Sandy, and Crane Islands. and the space platted
as ‘impassable water and marsh.” Even at low water in the lake, there is six
inches of water in this marsh. Witnesses speak of a chain of ponds. These are
merely spots in the marsh where, because of the depth, or for some other reason,
vegetation has not been able to find support.. The water is under the vegetation
that covers the so-called marsh, as well as the so-called ponds. The islands are
in fact surrounded by water, although vegetation of a certain sort grows thickly

in mich of that water. The meandered line along the southerly edge of the so-
called marsh, was in fact along:a shore of the:lake. . In order to.form a statutory
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boundary, the navigable river need not be actually navigable at every point.
Lake Erie, as a whole, is navigable. For that reason, every part of its shore,
under the act, might be treated by the surveyor as a legal boundary for fractional
townships and sections. In so treating so much of the lake as lay behind thes_e
islands, Rice and Liytle did not exceed their authority. According to the evi-
dence put in by James, as well as by Howell, it appears that, even at a low stage
of the lake, there is six inches depth of water in this marsh, and a greater depth
in the straits.”

But the question as to whether this marsh was a part of Lake Erie,
and therefore a proper boundary for public lands bordering thereon, is
a question of fact, to be determined in this case upon the evidence in
the record. There is no evidence in this record that the land in con-
troversy “is land continuously submerged under not less than six
inches of water in seasons when the water was lowest,” such as was
found in the Ohio case. No such state of facts is shown in this record,

.and by no stretch of imagination could any court, upon this record,
conclude that this low, swampy body of land, partly boggy, partly dry,
and sometimes subject to temporary inundation, was so continuously
under the water of the great lake as to be a part thereof. We therefore
reach the conclusion that this marsh was no part of Lake Erie when
Rice made his survey in 1833-34, and that, if same was not included
within the patents to Margaret Bailey for the fractional sections bor-
dering thereon, it continued to be a part of the public lands, subject
to survey and patent. That a water line existed along the course
of the meandered line run by Rice cannot, perhaps, be collaterally
questioned. But the question is whether that water line was the line
of this marsh, then having an unusual amount of water collected there-
in, or the water line of the lake proper? That the meandered line fol-
lowed the sinuosities of the marsh, and not of the lake, is most evi-
dent from the facts of this case. The area of the fractional sections is
given, and it is stipulated that no part of the area of the marsh or
sandy islands was included in the survey under which Margaret Bailey’s
patents issued. It is also evident that no part of the marsh was sur-
veyed at all. It is thus most manifest that this meandered line was
run as a boundary, and not merely for the purpose of ascertaining the
quantity of dry land paid for. It would be useless to speculate as to
the reason which induced Rice to make the border of this marsh a
boundary of the fractional sections bordering thereon. That he did
'so there can be no doubt. Margaret Bailey paid only for the area
of the lands actually included in the fractional sections, and accepted
patents in which the meandered line along this marsh was made a
boundary. She and her successors in the title are estopped to deny
that the line of that marsh was a proper line for a boundary. The
patents conveyed only the land which was surveyed.

The case is governed by that of Horne v. Smith, decided in 1894,
and reported in 159 U. S, 40, 15 Sup. Ct. 988 et seq. That case in-
volved the true boundary of three patents for fractional sections of
public lands in Florida. - The patents adopted the official plat of sur-
vey for identification of the lots granted. That plat showed that
these lots were fractional sections bordering on Indian river. All
the lines of the patents were the usual straight lines, with the excep-
tion of a line meandering a water line marked on the plat as “Indian
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River.” The facts as to this line, as stated in the opinion of the court,
were these:

“Along the course of this meander line, as shown on the plat, runs, according
to the testimony, a bayou or savannah, opening into the Indian river, and west
of this bayou, and between it and the main waters of the river, is a body of land,
extending a distance of a mile or a mile and a quarter, and amounting to some
600 acres. This is a body of low land, in some places, however, from four to six
feet above the level of the river, and covered with a growth of live oak {rees,
many of them three and four feet in diameter. It was not land formed by accre-
tion since the survey.”

The contention was that this meandered line was not run as a bound-
ary, but merely to ascertain the quantity of upland to be paid for, and
that the patents granted the lands between that line and Indian river,
which was, in fact, more than a mile away. The land lying between
this meandered line and Indian river was not in fact surveyed. In the
course of its opinion the court said:

“But the question in this case is whether the boundary of these lots is the
bayou or the main body of the river. That a water line runs along the course
of the meander line cannot, of course, in the face of the plat and survey, be ques-
tioned; but that the meander line of the plat is the water line of the bayon,
rather than that of the main body of the river, is evident from these facts: In
the first place, the area of the lots is given, and, when that area is stated to be
170 acres, it is obvious that no survey was intended of over 700 acres. In the
second place, the meander line, as shown on the plat, is, so far as these lots
are concerned, wholly within the east half of sections 23 and 26, while the water
line of the main body of the river is a mile or a mile and a gquarter west thereof,
in sections 22 and 27. Again, the distance from the east line of the section to
the meander line is given, which is less than a quarter of a mile, while the dis-
tance from such east line to the main body of the river must be in the neighbor-
hood of a mile and a half, Further, the description in the patent is of certain
lots in sections 23 and 26, and, manifestly, that was not intended to include land
in sections 22 and 27. These considerations are conclusive that the water line,
which was surveyed and made the boundary line of the lots, was the water line
of the bayou or savannah, and there has been simply an omission to make any
survey of the tract west of the bayou, and between it and the main body of the
Indian river. It Is unnecessary to speculate why it was that if was not sur-
veyed. It may have been a mere oversight, or it may have been because the
surveyors thought that the action of the water would soon wash the low land
away; but, whatever the reason, the fact is obvious that no survey was made
of that body of land, and the boundary line fixed was the water line of the bayou.
* * *_ Although it was surveyed, it does not follow that a patent for the sur-
veyed tract adjoining carries with it the land which, perhaps, ought to have been,
but which was not in fact, surveyed. The patent conveys only the land which is
surveyed, and, when it is clear from the plat and the surveys that the tract sur-
veyed terminated at a particular body of water, the patent carries no land be-
yond it.”

In conclusion the court said:

“So, in the case before us, obviously, the surveyors surveyed only to this bayou,
and called that the river. The plaintiff bas no right to challenge the correctness
of their action, or claim that the bayou was not Indian river, or a proper water
line upon which to bound the lots.”

The conclusion we reach is that the meandered line was the bound-
ary line of the Margaret Bailey patents, and that the marsh was public
land, subject to survey and patent, and that appellees obtained the
title under the patents to Hanna and La Corse. This conclusion
affirms the opinion of Justice Harlan, who heard this case below, and
who, in a memorandum opinion, said:
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“My opinion is that the plaintiff is entitled to the rellef asked In the bill. "My
conclusion rests upon the general ground that, while a meander line is ordinarily
to be taken as showing only the quantity of land to be paid for by the purchaser,
the meander line in this case must be taken as a line of boundary. 1 do not think
that there was any Intention, by the survey and patents under which the principal
defendant claims, to pass the title to the marsh land between the ‘meander’ line
and the islands. On the contrary, it must be taken that the intention was not
to pass the title to that land. I concur entirely with what was said in James v.
Howell, 41 Ohio St. 696. And that case is supported in principle by Horne v.
Smith, 159 U. 8. 40, 15 Sup. Ct. 988.”

The decree is in all things affirmed.

CONSOLIDATED FASTENER CO. v. COLUMBIAN BUTTON & FASTENER
CO.

(Circuit Court, N. D, New York. February 23, 1898.)

EqQuiTy—MABTER'S HEARINGS—JURISDICTION OUTSIDE OF DIsTRICT.
A master to whom a cause is referred has jurisdiction, in his discretion and
for the convenience of the parties, to take testimony outside of the disivict of
his appointment.

This was a suit in equity by the Consolidated Fastener Company
against the Columbian Button & Fastener Company for infringement
of a patent. The cause was heard on a motion for instructions to
the master, to whom it was referred.to take and state an account.

W. B. H. Dowse, for complainant.
Wetmore & Jenner, for defendant.

COXE, District Judge. The complainant’s patent was upheld and
a master was appointed to take and state the account. It is alleged,
and not disputed, that all the defendant’s books, papers and docu-
ments to be examined on the accounting are in the city of New York
and that all of the witnesses as well as the counsel for the defendant
reside there. Indeed, it would seem that no one connected with the
accounting resides in this district save only the master himself. In
these circumstances the master, intending to accommodate all parties
and prevent the annoyance which might result from the removal of
the defendant’s books to this district, designated New York City as
the place of hearing. It was stated at the argument that this ruling
was acquiesced in and the accounting proceeded amicably for some
time. The defendant now takes the objection that the master has no
jurisdiction beyond the limits of the district of his appointment. The
question thus presented for decision is whether a master appointed in
the Northern district of New York has power to take testimony in the
Southern district of New York. The precise point was decided in
favor of the complainant’s contention in Refrigerating Co. v. Gillette,
28 Fed. 673. The court went much further than is required in the
case at bar and. sustained the master’s order providing for the taking
of testimony at Liverpool and London.

The reasoning- of the court in White v, Railroad Co., 24 C. C. A.
467, 79 Fed. 133, must it is thought, lead to a similar result.



