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upon paying compensation in the mode prescribed by the city council;
this privilege of building and owning conduits to last no longer than
15 years, at the end of which time the city may put such other restric-
tions, conditions, and charges as it may see fit, or may order their reo
moval at the expense of the owner. The charge for using or owning
any wire in any such conduit shall be for each year until January 1,
1900, two dollars per wire per mile; after January 1, 1900, such
larger compensation for the rest of thE' term as the city council may see
fit. These are some of the conditions now imposed, with the right to
impose any others which the council may see fit. . Now, it goes without
:saying that if the complainant, notwithstanding its claim of protection
under the act of congress of 1866, were willing to file a petition to the
city council for the privilege of using its streets and alleys, and in that
petition agreed, in consideration of its grant, to abide by any present
or future condition, regulation, or restriction the council may impose,
this would be a binding contract, and would control the complainant.
Ashley v. Ryan, 153 U. S. 436, 14 Sup. Ct. 865. Whatever the rights
of the complainant may have been under such a stipulation, it would
surrender them, and come within the absolute domination of the city
council. The courts could not review any ordinance to discover if it
be within the lawful exercise of the police power, for the complainant
would be bound by its contract to obey the ordinance, be it a police
regulation or not. These conditions, regulations, and restrictions al-
ready prescribed by the city council appear to be stimulated by a desire
to oppress and control, perhaps defeat, the existence of the complain-
ant, and so are not the lawful exercise of the police power.
Let the case be remanded to the circuit court, with instructions to

modify the terms of the injunction therein granted so that it may con-
form to the principles declared in this opinion; the costs of the case
to be equally divided between the parties.

BRAWLEY, District Judge. .I concur in the result, but am not in-
elined to assent to so much of the opinion as holds that a telephone
company, such as is described in this case, and whose business is local
in character, is within the purview of the act of congress of July 24,
1866, relating to telegraph companies.

ROBERT J. BOYD PAVING & CONTRACTING CO. v. WARD.
(Circuit Court of Appeals, Eighth Circuit. January 3, 1898.)

No. 941.
1. CONSTITUTION PnOITIBITB GENERAl, LAW.

Article 9, § 7, Const. Mo., forbids the grant of different powers to, and the
Imposition of different restrictions upon, members of the same class of cities
by general as well as by special law.

2. STATUTES-CONSTRUCTIO:-<.
It is always competent to consider the consequences of any act of a legis-

lative assembly In order to arrive at the intention of its framers.
8. SAME.

The fact that the representatives of the people made no exc{'ption to a pro·
vision of their constitution raises the conclusive presumption that they in·
tended to make none, and the courts may not enact one.
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UNOO:NSTITUTIONAL LAW-SUSPE:NSIO:N OF OPERATIO:N.
A law which would vIolate the provisions' of a section ot the constitution

If gIven its predestined effect by the act of the legislature itself cannot es-
cape the ban of the constitution by a suspension of its operative force until
the happening of some future event or contingency, such as an acceptance of
its provisions by a vote of a municipality. The legislature cannot do by
Indirection what It cannot do directly.

5, SAME-SPECIAL LEGISLATION-CLASSIFICATION OF CITIES.
The MIssouri constitution requires the organization of all cities into not

exceeding four classes, and declares that the powers of each class shall be
defined by general laws, so that all of the same class "shall possess the
same powers and be subject to the same restrictions." Article 9, § 7. Four
classes were accordingly created by general laws, and those of the fourth
class had no power to assess the cost of sewers on property specially bene-
fited. By the act of March 18, 1893, cities of either the third or fourth
class were authorized, on a vote of the inhabitants accepting the provisions
of the act, to construct sewers, and charge the cost on property benefited.
Held, that this act was unconstitutional, since, on its adoption by a city of
the fourth class, that city would possess powers denied to others of the same
class. 79 Fed. 390, affirmed.

Appeal from the Circuit Court of the United States for the Western
District of Missouri.
The appellee, Hugh C. Ward, was the receiver of the property of a

partnership appointed by the court below in a suit for its dissolution.
He exhibited an ancillary bill in that court to remove a cloud upon the
title to certain portions of the real estate in his possession as such re-
ceiver, which had been created by the issue and delivery by the city of
Westport, in the state of Missouri, to the appellant, the Robert J. Boyd
Paving & Contracting Company, of tax bills, under an act of the general
assembly of Missouri, which the appeIIee insisted was void because it
was passed in violation of a certain provision of the constitution of that
state. The appeIIant answered, and upon the bill and answer the court
below entered a decree for the appellee (79 Fed. 390), which is chal-
lenged by this appeal.
Daniel B. Holmes (L. C. Krauthoff, on the brief), for appeIIant
Wash Adams (Hugh C.Ward, on the brief), for appellee.
Before SANBORN and THAYER, Circuit Judges, and RINER, Dis-

trict Judge.

SANBORN, Circuit Judge, after stating the facts as above, delivered
the opinion of the court.
This case presents but a single qnestion, and that is whether or not

the act of the general assembly of the state of Missouri concerning
drains and sewers for cities, which was approved on March 18, 1893
(Sess. Laws Mo. 1893, p. 101), violates section 7, art. 9, of the consti-
tution of that state, which reads:
"The genera] assembly shall provide, by general laws, for the organization and

classification of cities and towns. The number of such classes shall not exceed
fom'; and the power of each class shall be defined by general laws, so that all
such municipal corporations of the same class shall possess the same powers
and be subject to the same restrictions."
When the act of 1893 was passed, the general assembly had already

complied with this provision of the constitution. It had provided by
general laws for the organization and classification of cities and towns
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in that state, had divided them into four classes, and had defined the
power of each class, so that all these municipal corporations of the same
class possessed the same powers, and were subject to the same restric-
tions. Sess. Laws Mo. 1877, pp. 42, 48, 79, 101,150, 158, 174; Rev.
St. Mo. 1879, § 4897. Under these general laws none of the cities of
the fourth class, to which the city of Westport belonged, had the power
to assess the cost of the construction of sewers upon the property spe-
ciallJ benefited by the making of such an improvement, although, un-
der the general welfare clause of their charters, the cities of this class
probably had authority to construct sewers as well as waterworks at the
expense of all the taxpayers of their respective cities. Aurora Water
Co. v. City of Aurora, 129 Mo. 540, 575, 31 8. W. 946. The act of 1893
provides that "in every city in this state having- a special charter,
now or hereafter contains more than two thousand and less than thirty
thousand inhabitants, and in every city in this state of either the third
class or of the fourth class, the acting municipal authorities thereof,
upon a vote by ballot of two-thirds of the qualified voters of such city,
voting at an election held for that purpose, in favor of adopting the
provisions of this act, shall have power by ordinance" (Acts 1893, p.
101) to acquire by purchase or condemnation the right of way for
sewers, to construct such sewers, to charge their cost upon that por-
tion of the property in the city which they deem to be benefited thereby,
to attach to each lot so thought to be benefited a lien for its proportion
of the cost of the sewers, and to issue tax bills upon such lots which au-
thorize their holders, if they are not paid, t() foreclose such liens, and
thereby to deprive the owners of their property. Two-thirds of the
qualified voters of the city of Westport voted in favor of adopting the
provisions of this act at an election held for that purpose, and, if this
law is valid, the municipal authorities of that city acquired the power
to construct sewers at the expense of the owners of the property
therein which they deemed to be benefited thereby. There are many
other cities of the fourth class in the state of Missouri whose municipal
authorities have not acquired this power, because two-thirds of their
voters have never voted in favor of the provisions of this law.
The mlult is that, under the act of 1893, if it can be sustained, a munici-
pal power has been vested in the city authorities of Westport which
has not been conferred upon the municipal authorities of many other
cities of its class, and the question is whether a law which has this
effect defines the power of this class of cities "so that all such munici-
pal corporations of the same class shall possess the same powers, and
be subject to the same restrictions," as required by section 7, art. 9, of
this constitution. It is conceded on all hands that if the as-
sembly had, by the terms of the act of 1893, given to that law the effect
which it now has, if that assembly had directly conferred upon the city
of Westport this power, which that city claims now to have acquired,
and had failed to bestow the same power upon other cities of its class.
the act would have been a plain violation of the section of the constitu-
tion under consideration, and for that reason void; so that, when we
examine more closely and analyze more carefully the issue before us:
we discover that the real question is: Maya law which would be a
violation of this constitutional prOVision, and therefore void if given
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its necessary efrect by the .force of its own terms, escape the ban of
the constitution by an entire suspension of that effect until the happen-
ing of a future event or contingency? The answer to this question will
necessarily determine this case, and render the consideration and de-
cision at many others which have been exhaustively discussed in the
able arguments which have been presented to us unnecessary and im-
material.
It is contended, for instance, in support of this law, that no act 01

the general assembly could violate section 7, art. 9, of the constitution,
unless it was a special law, and fell under the ban of section 53, art. 4,
of the same constitution, also, which provides that "the general as-
sembly shall not pass· any local or special law * • • regulating
the affairs of counties, cities, townships, wards or school districts,
* * • incorporating cities, towns or villages, or changing their
charters"; and many cases have been cited to show that the act 01
18H3 is not a special law. The argument is, the act of 1893 cannot
violate section 7 unless it is. a special law. It is not a ·special law,
therefore it does not violate section 7. It is unnecessary for us to
review the vast array of authorities presented in support of the minor
premise, because we are unable to concede the soundness of the major
premise of this syllogism. A law which suspended within the reach
of every city of the fourth class every municipal power which it is
competent for the general assembly to confer, and provided that each
city might have any of these powers which it specified and elected by
a majority vote of its citizens to adopt, would doubtless be, in form, a
general law; but it would certainly be a palpable violation of section
7. An act which submitted to the choice of every city of the fourth
class a dozen municipal charters, each. of which conferred different
powers from any of the others, and provided that each city of that class
might have the powers bestowed by anyone of these charters upon con·
dition that it would specify and accept the charter of its choice by a vote
of the majority of its qualified electors, would undoubtedly be a gen-
eral law in form, but would not define the powers of any of the cities
Qf that class, so that aUsucn municipal corporations .of the same class
$J.lould possess the same powers, and be subject to the same restrictions.
(.}enerallaws of this character would naturally result in the possession
of different powers subject to different limitations by municipal cor-
porationsof the same class, and it was undoubtedly to prevent this very
contingency that the framers of this constitution added to the prohibi-
tion of special or local laws regulating the affairs of cities, incorporat-
ing cities, and changing their charters, contained in section 53 Qf
article 4, the mandate an.d prohibition of section 7. The provisions 0/
section 53 required the powers of cities to be eonlerred by general laws.
But section 7 went further, an<;l. commanded that they should be so be-
stowed and defined that all 01 the same class should always have the
same powers, and be subjectto the same limitations. This is the in-
terpretation o,f these provisiplls of section 7. which MS. been adopted by
the Iiupreme court of Missouri, whose decision upon that question is
controlling in this court. Madden v. Lancaster Co., 27 U. S. App. 528,
535, 536, 12 C. C. A. 566, 570, and 65 Fed, 188, 192. In Murnane v.
St.Louis, Mp, 479,480,27 S. W. 711, Judge Barclay, while deliver-
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lng the opinion of that court; said: "Any general law conferring
strictly charter powers upon' a'city, under the present organic. law,
must be so framed as 'that all such municipal corporations of the
same class shall possess the same powers and be subject to the same
restrictions;'" and in Kansas Oity v. Scarritt; 127 Mo. 642, 6-52, 29
S. W. 847, and 30 S. W. 111, the same learned jurist, speaking for the
court of the amendment of a 'City charter, said:, "Legislation for such
amendment, regarding strictly local concerns, must not only be general
in form, to comply with the demands of other parts of the constitution
(article 4, § 53), but it must likewise conform to the classification of
cities, and of charter powers, prescribed by section 7 of article 9."
Thus it appears that a general as well as a,speciallaw may violate the
provisions of section 7, and that the question whether the act of 1893
is a general or a special law is immaterial, so that we are compelled to
decline to follow counsel through their interesting and exhaustive dis-
cussion of that issue. The question is not whether this law is general
or special, but whether or not it violates section 7.
Another proposition advanced in support of this act which is pressed

upon us with great zeal is that its local option feature was not an un-
lawful delegation of legislative power; that after the passage of the
act, and before any cit,}' exercised its option, all the cities of the
fourth class had the same powers. and were subject to the same re-
strictions; and that the term "adopting the provisions of this act"
meant nothing more than accepting its privileges. We do not pro-
pose to test the constitutionality of this law by its verbiage. but by its
substance and effect. Its terms are only important as they are an
index to the intent and purpose of its makers. So far as the term
"adopting the provisions of this act" indicates more clearly than such
an expression as "accepting the privileges of this act" the intention of
the legislature that this law should never have any life or effect unless
and until the voters of some city adopted it, and their further pUYpose
that whenever any vigor and efficacy were injected into it it should
evade or violate the .provisions of section 7, this expressiou has preg-
nant significance. But, in our opinion, the constitutionality of this
act depends upon no such narrow issue as the use of one or the other
of these expressions. The serious ()bjections to it are broader, and lie
deeper. They rest in the effect it produced and in the evident intent
which inspired it..
Nor is it easy for us to perceive how the inquiry whether or not the

local option feature of this law constitutes an unlawful delegation of
legislative power is anything more than an academic question in this
case. The general rule is well settled that it is always competent for
a court to consider the consequences of any act of the general assembly
in order to arrive at the intention of its framers. Lamar Water &
Electric Light Co. v. City of Lamar, 128 Mo. 188, 210, 2G S. W. 1025
and 31 S. W. 75G. Unless we grossly mistake the meaning of lan-
guage which seems to us to be too terse, apt, and clear to require con-
struction, section 7 of article 9 of the constitution of Missouri makes the
possible consequences of a law affecting the powers of municipal COl1l0-
rations the sole test of its validity. It reads: "The number of each
class shall not exceed four; and the power of each class shall be defined
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by general lawa, so .that all aucn municipal corporations of the Bamt"
class shall possess the same powers and be subj€Ct to the same restric·
tions." The key to the interpretation of this mandate is the last clause
of the sentence which commences with the words "so that," and, if the
English language has terms which more clearly express the thought
that the laws which define the power of any class of municipal cor·
porations must be such that under them all such corporations of the
same class shall possess the same powers, and be subject to the same
restriction.s, and that they may not by any possibility have dissimilar
pOWei'S, or be subject to dissimilar restrictions, they certainly have not
occurred to us. Murnane v. City of S1:. Louis, 123 Mo. 479, 489, 27
S. W. 711; Kansas City v. Scarritt, 127 Mo. 642, 652, 29 S. W. 845,
and 30 S. W. 111. Now, if the passage of the act of 1893 has had any
effect, it has produced the forbidden consequence. If this law is valid,
the city of Westport has acquired the power to construct sewers at the
expense of the property in that city which its municipal authorities
deemed benefited, and other cities of the same class have not obtained
that power; cities of the fourth ,class possess dissimilar powers, and
are subject to unlike restrictions. How can it be material, then,
whether the enactment of this law has produced this result with or
without the delegation of legislative authority. It is certain that the
prohibited result has been reaChed. 1'here is no doubt that the enact-
ment of this law was the primary cause without which the forbidden
consequence could never have been produced; and, whether the gen-
eral assembly brought this result 'about with or without the attempted
delegation of lawmaking power, the act which produced it must be alike
obnoxious to the mandate and prohibition of section 7.
Counsel for the appellant endeavor to support the proposition that

this law is valid because every city of the fourth class had the same
powers, and was subject to the same restrictions between the time of
its passage and the time when .it first had operative force by the
vote of the citizens of Westport by a review of authorities which have
sustained local option liquor laws (State v. Pond,,93 Mo. 606, 6 S. W.
469; Groesch v. State, 42 Ind. 547; Paul v. Gloucester Co., 50 N. J.
Law, 585, 15 Atl. 272; State v. Gerhardt [Ind. Sup.] 44 N. E. 469;
State v. Forkner [Iowa] 62 N. W.772), laws regulating the relations of
the citizens to the state (Dunne v. Railway Co., 131 Mo. 1, 32 S. W.
641; State v. Nelson, 52 Ohio S1. 88, 39 N. E. 22), enabling acts and
acts prescribing the method of the exercise of powers' granted to muni·
cipalities (Opinion of Supreme Judges on Township Organization Law,
55 Mo. 295; State v. Wilcox, 45 Mo. 458; Miles v. Freeholders, 52 N. J.
Law, 302,19 Atl. 718; Fellows v. Walkers, 39 Fed. 651; Water Co. v.
Neosho, 136 Mo. 498, 38 S. W. 89; In re Cleveland, 52 N. J. Law, 188,
19 Atl. 17; Board of Law Library Trustees of Orange Co. v. Board of
Sup'rs of Orange Co., 99 Cal. 571, 34 Pac. 244; Hellman v. Shoulters,
114 Cal. 136, 44 Pac. 915, and 45 Pac. 1057; Brown v. Holland [Ky.] 30
S. W. 629). A careful examination of each of these cases and many
others, however, has failed to convince us of the validity of this act.
Only one of the cases cited-Brown v. Holland, supra-involved
the constitutionality of a law under a provision identical with that
under consideration. In that case the constitution of Kentucky COll-
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tained a declaration that the mayor of any city might ''be appointed or
elected as provided by law," and a statute which provided that the
mayor of any city of the fourth class might be elected or appointed
by the council, as should be provided by ordinance (Sess. Laws Ky.
1891-93, c. 241, § 3), was held to be no violation of a provision identi·
cal with that contained in section 7, because, in the language of the
court, "a mayor is equally a mayor, with the same powers, and sub-
ject to the same limitations, whether chosen by a vote of the people
of the city at large, or whether selected or chosen by the board of
council. And certainly, it seems to us, the powers and restrictions
therein of all municipal corporations may be defined and provided
for by general laws, whether the office of mayor be filled in the one
way of the other." Whatever may be thought of the decision in
this case, the reason on which the court based it fully recognizes
the identity of the municipal powers and restrictions of all cities of
the same class as essential to the validity, under this clause of the
constitution, of any law which affects them. There is no doubt of
the power of a legislature, in the absence of such a limitation as that
contained in section 7, to pass a law to take effect on the happening
of a future contingency, or that such a contingency may be a vote of
the people of a specified locality. This section in no way limits the
power of the general assembly to exercise by the passage of local
option laws the police powers of the state in the prohibition or reg-ula-
tion of the liquor traffic, nor its power to legislate upon subjects which
involve the relations of the citizens or the cities to the state, such as
the drawing of juries and the collection of the revenues of the state,
nor its power to pass enabling acts for the organization of towns and
school districts; and authorities involving the constitutionality of laws
of these classes give but little aid in the determination of the question
here in hand. Section 7 only limits the authority of the general as-
sembly to ,deal with those powers of cities which are strictIy cor-
porate, and which concern their internal municipal government alone.
Kansas City v. Scarritt, 127 Mo. 642, 655, 29 S. W. 845, and 30 S.
W. 111. Nor does it, in our opinion, forbid the general assembly to
pass laws which dictate the method in which the powers it confers
shall be exercised, such as acts which describe the votes which shall
be taken, and the ordinances which shall be passed, in the exercise
of municipal powers to contract for waterworks, gasworks, and sew-
ers, and to issue bonds, provided always the powers themselves are
defined and bestowed upon all the municipalities of the same class to
the same extent and at the same time.
The act of 1893, however, falls under none of these categories. It

attempts to confer strictly corporate municipal powers. The two-
thirds vote by which its provisions may be adopted constitutes no
part of the exercise of the powers it attempts to bestow. The en-
tire exercise of those powers is committed to the acting municipal
authorities of the city. The power to determine whether or not these
authorities shall have those powers is committed to another agency,-
to the qualified voters of the city. The first section of the act pro-
vides that, "when the result of such election shall be ascertained. the
same shall be declared by the mayor of such city by proclamation,

85F.-3
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which $hall. be spread upon the records of such city, and all courts
shall take judicial notice of such election and of the results thereof."
Acts 1893, p. 101. For what purpose must courts take judicial no-
tice of this election and its results? For one only, and that is to de-
termine whether or not.the city which held it has acquired the power
to construct sewers under the act. And yet, if the result which that
election. produces had been declared by the general assembly in the
law itself to be its effect it would have been void. The question this
case presents is not whether the local option feature avoids a law oth-
erwisevalid, but whether it validates a law otherwise void.
The proposition that this act is valid because it defined and granted

the same powers to all the cities of the fourth class until it wa.s
adopted by one of them, stripped of the ingenious and persuasive ar·
guments which the learning and ability of counsel have woven about
it, is nothing more than the averment that it is valid because it cre-
ated no diversity of powers and'restrictions before it had operative
force and effect. It had no effect upbn the powers of the citiei!l of
the fourth class to construct sewers until some one of them had
adopted it. If no one of them had ever adopted it, it never would
have created any diversity of powers, or had any effect upon those
powers. But the moment the breath of life was breathed into it by
its adoption by the city of Westport, the moment it had any effect
whatever upon the powers of the cities of the fourth class to construct
sewers, in that moment it created that diversity of powers and re-
strictions which the mandate of section 7 required the general as-
sembly to prevent, and the question recurs: Maya law which would
violate this provision of the constitution if the general assembly
gave 'it its predestined effect by the force of its own terms escape
its ban by an entire suspension of its operative force until the hap-
pening of some future event or contingency? In other words, maya
legislature do by indirection that which the organic law f9rbids it to
do directly? May it make an unconstitutional law constitutional by
suspending its operative force and effect until some chosen agent
elects to give it life? Does the provision of the constitution under
consideration mean that the power of each class of municipalities
shall be defined by general laws, so that all municipal corporations of
the same class shall possess the same powers, and be subject to the
same restrictions, before those laws go into operative force and effect
only, or while they are in force and operation as well? An interpre-
tation of section 7 that it requires the general assembly to provide by
general laws that the powers and restrictions of mnnicipal corpora-
tions of the same class shall be identical only before, and never dnring,
their effective operation, renders that provision of the section nuga-
tory, and flies in the teeth of the maxim that "all the words of a law
must have effect, rather than that part should perish by construction."
Knox Co. v. Morton, 32 U. S. App. 513, 518, 15 C; C. A. 671, 675,
and 68 Fed. 787, 790; City of St. Louis v; Lane, 110 Mo. 254, 258, 19
S. W. 533. If the framers of this constitution had intended to ingraft
upon this provision such a suicidal exception, it would have read, "The
power of each class shall be defined by general laws, so that all
municipal corporations of the same class shall possess the same pow-
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ers and be subject to the same restrictions," except during the time
when such laws are in operative force and effect. It was the privilege
and the duty of the chosen representatives of the people who framed
this organic law to fix the terms of this mandate and prohibition, and
to specify the exceptions to them if there were any. They made no
exception, and that fact raises the conclusive presumption in the ju-
dicial department of the government that they intended to make none,
and by force of the same constitution prohibits the courts from en-
acting any, because their province is to interpret, but never to enact
or to modify, the constitution or, the laws. Madden v. Lancaster Co.,
27 U. S. App. 528, 540, 12 C. O. A. 566, 573, and 65 Fed. 188, 195;
Morgan v. City of Des Moines, 19 U. S. App. 593, 8 C. C. A. 569, and
60 Fed. 208; McIver v. Ragan, 2 Wheat. 25, 29; Bank v. Dalton, 9
How. 522, 528; Vance v. Vance, 108 U. S. 514, 521,2 Sup. Ct. 854.
Here, also is the answer to the argument that, since the powers

and restrictions of all the members of the fourth class of municipal
corporations would be the same if none of them or if all of them
adopted the provisions of this law, the act could not be made uncon-
stitutional by its adoption by some and its neglect by others. The
provision of section 7 is not that the power of each class shall be de-
fined by general laws, "so that all such municipal corporations of the
same class shall possess the same powers and be subject to the same
restrictions," except in cases in which some of these municipal cor-
porations shall adopt those laws and some shall not. It contains no
such exception. It seems to have been framed and adopted with the
deliberate intention to prevent the very possibility of diversity of pow-
ers. It is broad, clear, and without exception, and it commands the
general assembly in unmistakable terms to define the powers of
municipal corporations so that those of the same class shall possess
.at all times and under all circumstances the same powers and be sub·
ject to the same restrictions. The act of 1893 not only failed to avert,
but. it actually produced, the diversity of powers and restrictions
among 1p.unicipal corporations of the fourth class which this provision
of the constitution required the general assembly to prevent. More-
over, this law fails to define the power of the members of the fourth
class of municipal corporations relative to the subject of which it
treats as required by the provision of section 7 under consideration.
That section requires this power to be defined by the law. To define
is "to fix, establish, or prescribe authoritatively." 2 Cent. Dict. p.
1503, "Define," 2. This law leaves the voters of the various munici-
palities to "fix, establish, or prescribe authoritatively" what power
their respective municipal authorities shall have under it, anq consti-
tutes the records of their respective cities the only evidence of the
extent of the power vested in them under this law. To state these
facts is to demonstrate the proposition that here is no definition by
general law of the power of municipal corporations of the fourth class
to construct sewers at the expense of the property benefited, for an
examination of the law gives no information whether any of the mem-
bers of that class have adopted its provisions or acquired the powers
it offers. It does not seem doubtful to us that an act which offers
municipal power to the members of a class of municipal corporations
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wbkhshall adopt its provisions only, and so necessarily fails to de-
fine the power which anyone of them shall possess under it, which
does but actually produces, that diversity of powers among
the members of the same class which the mandate of section 7 re-
quired the general assembly to prevent, must be obnoxious to the pro-
visions of that section. This view is not without the support of emi-
nent authority. While the decisions of the supreme court of Mis-
souri in Murnane v. 8t. Louis, 123 Mo. 479, 486, 27 8. W. 711, and
Kansas City -r. 8carritt, 127 Mo. 642, 650, 29 8. W. 845, and 30 8. W.
111, do not decide tb.e precise question before us, they point uner-
ringly to the result which we have reached. The provision contained
in the constitutions of some of the states to the effect that laws con-
ferring municipal powers shall be general and uniform in their opera-
tion throughout the state, is strikingly analogous to the command
that such powers shall be defined by general laws, so that all municipal
corporations of the same class shall have the same powers, and be
subject to the same restrictions; and decisions construing the former
provision are very persuasive in the interpretation of the latter. The
constitution of the state of Minnesota prohibited the passage of any
local or special law regulating the affairs of towns, or incorporating,
erecting, or changing the lineSl of any county or city, and required the
legislature to provide general laws upon these subjects, which should
"be of uniform operation throughout the state." Const. Minn. art.
4, §§ 33, 34. The legislature of that state passed an act providing for
an engineering department, a commissioner of public works, and a
board of park commissioners in cities of more than 100,000 inhabit-
ants, and prescribing their powers and duties. One of the provisions
of tbis law was:
"This act shall be enforced In any city whenever the common council of any

such city embraced within Its provisions shall adopt the same by a. majority vote
of all the members." Sess. Laws Minn. 1895, c. 228, § 146.
The supreme court of Minnesota held this law to be oa violation of

the constitution of the state. Judge Canty, in delivering the opinion
of the court, said:
"Is such a genoei'al local option law one having a uniform operation throughout
the state? How can a law which goes into effect In one city, and does not go into
effect in another city of the same class, have a uniform operation throughout the
state? It seems to us that the legislature cannot bring about diverse charter
powers in different cities by enacting any such local option law which may re-
sult In givIng different cities different charter powers, unless the same result
can be accomplIShed by a direct, unconditional law. The mere possibility that
all the cities of the class may adopt the law will not save it. It must appear at
the tIme the law Is passed that it will have a uniform operation throughout the
state; that Is, that it will take effect in all cities of the class, and that the class
Is a proper one; The uniform operation of the law cannot be left to any future
contingency." State v. Copeland. 69 N. W. 27, 28.
The constitution of the state of Florida provided:
"That the legislature shall not pass special or local laws In any of the follOWing

enumerated cases; * • * regulating county, township and municipal business;
regulating the election of county, township and municipal officers." Article 4,
'17. 0

"rn all cases enumerated In the preceding sectlon, and In all other cases whe.re
a general law can be made applicable, all laws shall be general and of uniform
operation throughout the state." Article 4, § 18. 0
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"The legislature shall establish a uniform system of county, township and

municipal government." Article 4, § 2l.

PriGI' to 1879 two classes of municipal corporations had been es-
tablished in that state, consisting, respectively, of those which had and
those which had not 300 registered voters. In that year the legislature
of Florida passed an act authorizing radical changes in the established
form of municipal government in cities having 1,600 or more registered
voters, and provided therein that any city containing 1,600 or more
registered voters might, by the passage of an ordinance, declare its
acceptance of the act, and thereupon the changes authorized should
take effect in that city on and after its next annual election. The
supreme court of that state declared the act void, and said:
"'Phe local option authorized makes it a matter of discretion with all cities

containing 1,600 registered voters or more to remain in the class of cities con-
taining 300 voters, with a municipal government prescribed for that class, or
to be embraced in the class of cities containing 1,600 or more registered voters,
under another and different municipal government for that class. In the event
all the cities with 1,600 or more registered voters should accept this act as the
law of their organization, the law might, in fact, have a uniform operation.
That uniform operation, however, would be the result of chance, and not of the
operation of a lixed rule prescribed by the legislature, while the constitution
contemplates no such contingency. The government in each class must be the
same, and such must be the result of the action of the legislature, independent
of the contingency of local discretion or option in the premises. The legislature
must itself, independent of acceptance by such cities, so frame its enactment that
(as expressed by the supreme court of Illinois) there shall not be dissimilarity in
character of organization or powers in municipalities of the same class." :Mc-
Conihe v. State, 17 Fla. 23d, 268.
In another case the same court declared "the legislature must so

act as to itself establish-First, a system of municipal government;
and, second, the system must be a uniform system." State v. Stark,
18 Fla. 255, 265. Reason and authority alike constrain us to answer
the crucial question in this case in the negative, and our conclusion
must be that a law which would violate the provisions of section 7,
art. 9, Gf the constitution, if the general assembly gave it its pre-
destined effect by the force of its own terms, cannot escape its ban
by a suspension of its operative force until the happening of some
future event or contingency.
Counsel for the appellant have invoked with much urgency the un-

questioned rule that, where the constitutionality of an act of the legis-
lature is doubtful, the law should be sustained. The rule has no
application to this case, because, after a deliberate and careful con-
sideration of the question at issue, all doubt has disappeared from our
minds, and we are bound to remember that under our form of govern-
ment the people have fixed in general terms in their organic law the
boundaries of the powers of its legislative, executive, and judicial
departments alike, have imposed upon the judiciary the grave duty
of determining when those limits have been passed, and that when the
discharge of that duty shall be abandoned the fabric of constitutional
government must fall, and the lives and property of the citizens must
become subject to the arbitrary will of the representatives of some of
the great departments of the government. The court below, in the
discharge of this important duty, came to the conclusion that the gen-
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era! assembly had passed beyond the limits of legislative action pre·
scribed by the constitution of Missouri when it enacted the act of
1893. vVe have no doubt that its decision was rig-ht, and we must
declare that the act of the general assemblv of Missouri concerning
sewers and drains, approved on March 18, 1893, is a violation of sec-
tion 7, art. 9, of the constitution of that state, because it does not
avert, but permits, and, if it were valid, would produce, that diversity
of municipal powers among cities of the same dass which that section
commands the general assembly to prevent. and because it does not
define the power of any of the municipalities of the class to which it
applies relative to the subject of which it treats. The decree below
must be affirmed, with costs, and it is so ordered.

PAGE et al. v. :MOFFETT.
(Circuit Court, D. Kew Jersey. Februllry 7, 18!l8.)

1. OFFTCERS--RE:\lOVALS-EQUITARLE INTEHFEHENCE.
Under Rev. St. § 3148, providing that the collector of internal revenue may

appoint his deputies and remove them by giVing suell noUce as the commis-
sioner of internal revenue may prescribe, the rules of the commissioner have
no such authority as law that a deputy collector can invoke the equitable in-
terference of the courts to restrain his removal in violation of them.

2. SAME-CrvII. SERVICE.
Neither Rev. St. § 1753, nor the civil service act of January 16, 1883, puts

any restrictions upon the vower of removal from appointive ofi1ces except for
refusal to contribute to political funds or negleet to render political service;
hence presidential rule 11, relating to the civil service, and prOViding (as
amended July 27, 1897) that no removal shall be made without giving the ac-
cused notice and an opportunity to make defense, has no such authority at
law as confers upon the holder of an office a vested right thereto, with the right
to invoke the equitable power of the courts to restrain his l'emova! therefrom
In violation of such rule.

This was a bill by R. Harry Page and others against Isaac Moffett
to enjoin the removal of complainants from their positions as deputy
collectors of internal revenue.
John L. Semple, for complainants.
Frederick A. Rex, for defendant.

KIRKPATRICK, District Judge. The complainants filed their bill
against the defendant, Isaac M.offett, the colledor of internal revenue
of the First district of New Jersey, praying that he be restrained from
removing them ·from the offices of deputy collectors of internal revenue,
to which they had been appointed by James Butcher, at one time col-
lector of internal revenue for said district, and whose office had been
vacated by the appointment of his successor, the defendant. The bill
alleges that the complainants are officers of the United States, ap-
pointed by the collector for an undefined term of service; tbatthe
office is one within the classified service, and subject to the provi·
sions of an act entitled "An act to regulate the civil service of the
United States," approved January 16, 1883; and that, under the rules
and regulations promulgated by the president of the United States, they


