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accompanied his cousin to assist in removing certain structure&.
He was a volunteer. His act was doubtless impelled by generous
and laudable motive to assist in preventing the spread of the fire, as
at every fire volunteers are not wanting to assist in staying the rav-
ages of a conflagration. Assuming', however, that he may be deemed
a servant of the company pro hac vice, we fail to observe any failure
of duty upon the part of the Railway Company. As we have said,
the danger was obvious, and it certainly cannot be that in the heat
and excitement of the occasion it was the duty of the Railway Com-
pany, by its officers, to ascertain if each volunteer was possessed
of knowledge common to all, and to carefully instruct each person,
whom it might permit to assist, in the properties of petroleum oil
and of its liability to explosion before it allowed him to engage in
the work of removing the structures. If Ballentine can be treated
as a servant of the company for the particular work he did, he en-
tered into the service, subject, at least, to its obvious perils. There
is no evidence of any representation to him that the contents of the
tanks were not of a dangerous or explosive character, or that no
explosion need be apprehended. He states that he understood the
tanks to be empty. He does not state from whom he obtained such
information, and, as we have observed, such information was op-
posed to the manifestations of his own senses of sight and hearing.
We are of opinion that the court below should have directed a ver-
dict of not guilty. The judgment will be reversed, and the cause
remanded, with directions to award a new trial.

ORAWFORD v. FOSTER.
(Circuit Court of Appeals, Seventh CircuIt. February 11, 1898.)

No. 428.
1. REVIVOR OF JUDGMENT-SERVICE OF NOTICE.

The Indiana statute requires 10 days' personal notice of a proceeding to
revive a judgment unless the adverse party "be absent or nonresident, 01' can-
not be found, when service of notice may be made by publication, as In an
original action, or In such manner as the court shall direct." Burns' Rev.
St. 1894, § 687 (Rev. St. 1881, § 675). Held, that in the case of a nonresident
who may be found the court may direct personal service on him by a mar-
shal or deputy, and such service In another state is valid.

2. SPECIAL AND GENERAL ApPEARANCE.
A special appearance for the purpose of objecting to the jurisdiction be-

comes general if the defendant then dIsputes the merIts of the cause, and
no words of reservation can make an appearance special whIch Is In fact
to the merits.

8. ApPEAL-REVIEW-ORDER REVI'VING JUDGMENT.
On error from proceedings to revive a jUdgment, in which the court made

no special finding, the only questions for review are rulings made on the
hearing of the petition.

4. EVIDENCE-ExECUTION-CONTHADICTION OF RETURNS.
A return shOWing the levy of an execution is not contradicted by proof of a

subsequent disposition of the property levied on.

In Error to the Circuit Court of the United States for the District
of Indiana.



94,0 84 FEDERAL REPORTER.

This.was a motion oy William Foster under the Indiana statute to
revive a judgment at law against Henry Orawford. An order of re-
vivor was entered in the court below (80 Fed. 991), and the defendant
sued out this writ of error. This court, on January 3, 1897, affirmed
the judgment (83 Fed. 975), but the appellant has filed a petition for
a
Henry Orawford and W. R. Orawford, for plaintiff in error.
A. W. Hatch, for defendant in error.
Before WOODS, JENKINS, and SHOWALTER, Oircuit Judges.

WOODS, Oircuit Judge. The opinion of the court in this case is
not at variance with the rule declared in Harkness v. Hyde, 98 U. S'
476, that "illegality," misquoted in the petition for rehearing as "ir-
regularity," in the service of process by which jurisdiction is to be
obtained, is not waived by answering to the merits, if there had been
first a special appearance, and motion that the service be set aside;
but to prevent possible misapprehension a further statement of the
case is now made. Nothing more than irregularity in the process
or service is alleged here, and that only in particulars which are quite
immaterial. The notice required by the statute of Indiana (section
675 of the Revision of 1881; section 687 of Burns' Revision of 1894)
is "ten days' personal notice to the adverse party, unless he be absent
or nonresident, or cannot be found, when service of notice may be
made by publication, as in an original action, or in such manner as the
court shall direct." In this case, on presentation of the petition of
the appellee the circuit court ordered "that notice be given said Oraw-
ford by the clerk that said petition has been filed, and that on the
expiration of fifteen days from and after service of said notice on
said Orawford by any marshal of the United States, or an authorized
deputy of such marShal, the petitioner will be entitled to have execu-
tion on said judgment unless cause is shown why the same should
'lot be done." A duly-certified copy of this order was issued, and,
as is shown by the return. indorsed· thereon, was served personally
IIpon the judgment defendant on the ht day of December, 1896, at
the city of New York by the United States marshal for the Southern
'listrict of New York. On the ensuing 15th the defendant entered
a so-called special appearance in writing, which embraces four propo-
sitions, in substance as follows: (1) That the defendant enters a
special appearance for the sole purpose of objecting to the jurisdiction
of the court. That upon the filing of the petition and motion
to revive the judgment the court, without any hearing or oral evi-
dence or notice to the defendant, entered an ex parte order reciting
that, unless within 15 days after service of a copy of the order upon
the defendant he should shOW cause, the judgment should be revived,
and execution issued for the collection of the same. (3) That at that
time the defendant was, and ever had been, a citizen and resident of
Ohicago, m., and not of Indiana or New York; that under section 605
of the Revised Statutes of Indiana the court had no jurisdiction to
enter any order allowing execution to issue, except on notice by publi·
c:ition, and for 30 days, and that such ex parte order was irregularly
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and improvidently granted, because, under the statute, the court had
no jurisdiction to enter any order whatever directing the issue of an
execution simply upon the ex parte affidavit of the petitioner; and
that the defendant was entitled to a regular hearing of the motion
upon oral evidence after due notice had been given. (4) That
"this defendant, further reserving all his rights in the premises, shows
that it is disclosed in and by the record of said cause in this court
that such cause has never been legally tried, or the issues filed by
him heard or disposed of, and that such pretended judgment set up
in the said petition of said Foster is void upon its face, and incapable
of enforcement by execution,"-and concludes with a prayer to the
court "to decide that it had no jurisdiction to enter such ex parte
order, and that the same should be vacated and annulled." This
prayer was denied, and an exception to the ruling duly saved by bill
of exceptions.
The plaintiff in errur being a nonresident, and absent from the state

of Indiana, but not impossible to be found, it was a case for notice
in such manner as the court saw fit to direct, and not one in which
publication was necessary, if, even, it would have been proper. There
is, therefore, no ground for objection to the order entered in so far
as it provided for notice to the judgment defendant; and the only
further objection urged is to the concluding statement, in the form
of a rule nisi, that the petitioner will be entitled to have execution
on the judgment if cause to the contrary be not shown. That part
of the entry was at once needless and harmless. It in no manner
affected the validity of the order for the purpose of notice to the
defendant to appear and show what cause he might why the judg-
ment should not be revived. No execution was finally ordered, or in
fact issued, until after a proper hearing, at which the defendant was
represented by counsel.
It is to be observed in passing that a party cannot be at once in

court and out of court. He may not, in the same breath, dispute
the merits of the cause alleged against him, and deny jurisdiction of
the court over his person. This the plaintiff in error seems to have
attempted to do by alleging that the process against him was defect·
ive, and that the judgment sought to be revived was void upon its
face, and incapable of enforcement by execution; so that, although
called special, the first appearance of the defendant probably ought
to be regarded as general. No words of reservation can make an
appearance special which is in fact to the merits.
The cause was brought to this court by a writ of error, and w!.'

adhere to the view that, the court below having made no special
finding of the facts, no question touching the merits which did not
arise upon a ruling of the court during the progress of the trial-that
is to say, upon the heal'ing of the petition-can be considered. It is
urged that section 700 of the Revised Statutes of the United States is
applicable only when there is an issue of fact in a civil action, and
that, in a proceeding under the Indiana statute to revive a judgment,
not only is a trial by jury not contemplated, ''but that no pleadings
are allowed to be filed, and no issue raised, and that the only ques-
tion to be determined by the lower court is a question of the amount
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remaining due and unpaid upon the judgment, and no other question
can be properly determined upon a motion of this character."
Whether in such a case pleadings are not to be allowed under any
circumstances may be questionable, but it is immaterial here to de-
termine. The question of the amount due and unpaid upon the
judgment was, without other pleadings than the petition or motion,
an issue of fact upon which any relevant evidence was admissible.
For instance, it was competent for the plaintiff in error to show that
a prior levy of an execution issued upon the judgment remained un-
disposed of, and constituted a prima facie satisfaction, and, on the
other hand, it was competent for the defendant in error to prove the
loss or destruction of the property so levied upon, or any other dis-
position of it which would remove the inference or presumption of
satisfaction of the judgment. No exception has been saved to the
admission of evidence on the subject, and, in the absence of a spe-
cial finding of the facts, it is not within our jurisdiction to consider
whether the circuit court reached the right conclusion. It is plain,
however, that proof of any subsequent disposition of property levied
upon can involve no contradiction of the return showing simply the
fact that a levy had been made. The petition is overruled.

PAULEY JAIL BLDG. & MFG. CO. v. CRAWFORD COUNTY.

(Circuit Court of Appeals, Eighth Circuit. January 31, 1898.)

No.1,011.

t CIRCUIT COURT OF ApPEALS-JURISDICTION-CONSTITUTIONAL QUESTIONS.
Where, in a suit In the circuit court, It Is claimed that a law of a state Is

void because It contravenes the constitution of the United States. the circuit
court of appeals has no jurisdiction of the case, although it may also Involve
the consideration of many other questions.

S. STATUTES-RETROSPECTIVE EFFECT-CONSTRUCTION
In a statute relating to judgments "rendered or to be rendered," the use

of the word "rendered" demonstrates the legislative Intention to make It
operative upon judgments already entered when the statute was enacted.

S. JUDGMENTS - STATUTORY CHANGE AS TO INTEREST-RETROSPECTIVE EFFECT
-CONSTITUTIONAL QUESTION.
At the date of rendering a certain judgment In Arkansas against a county

of that state, the Arkansas statutes (Mansf. Dig. c. 109, p. 934, §o§ 4740, 4741)
provided that judgments should carry Interest from the day of signing thereof,
until the effects should be sold or satisfaction made. Shortly thereafter, and
on March 21, 1893, an act went Into effect amending section 4741 by further
providing that "no judgment rendered or to be rendered against any county
In the state on county warrants * * * shall bear any Interest after the
passage of this act." Acts 1893, p. 145. Held, on appeal from an order can-
celing the judgment upon payment of Its face, with Interest to March 21, 1893.
that the statutory Intent was to Include jUdgments entered before Its enact-
ment, but that as it was claimed that the statute, as thus construed. con-
travened article 1, § 10, of the constitution of the United States, relating to
the obligation of contracts, the circuit court of appeals had no jurisdiction
of the case.

In Error to the Circuit Court of the United States for the Western
District of Arkansas.


