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tract to pay its servants for the excess of time employed. In the
case before us, we take it the allegation that the petitioner was com-
pelled to work for 12 hours a day was not intended to mean involun-
tary or compulsory service beyond the 8 hours a day, but that the
work he undertook required that period of service at a stipulated
monthly cumpensation. He was under no compulsion. He could have
abandoned his service if it proved distasteful or onerous. Continu-
ing, however, in a service which required 12 hours of time each day at
a stated compensation per month, he is not entitled to recover as upon
an implied contract for the service in excess of 8 hours a day. The act
being construed to be merely a direction to the employing officer of the
government does not furnish grounds of recovery for the supposed ex-
cessive service, nor confer any right upon or interest in the servant. It
is otherwise with respect to letter carriers, because the act with respect
to them expressly provides that they shall be paid for the extra time in
proportion to the salary fixed by law (U. S. v. Post, 148 U. S. 124, 13
Sup. Ct. 567), a provision wanting in the act under consideration. The
judgment appealed from is affirmed.

CLEVELAND, C., C. & ST. L. RY. CO. v. BALLENTINE.
(Circuit Court of Appeals, Seventh Circuit. February 16, 1898.)

No. 450.
NEGLIGENCE-PERSONAL INJURIES.

A boy of years, who, out of curiosity, goes upon the premises of a
railroad company to witness the accidemal burning of a train of tank cars,
tilled with petroleum, assumes the risks of the situation; and, though he vol-
untarily renders some services in preventing the spread of the fire to other
property, he cannot recover against the company for injuries caused by an
explosion of one of the cars.

In Error to the Circuit Court of the United States for the Southern
District of Illinois.
On the morning of .January 31, 1803, the Southwestern Limited, a pas-

senger train of the plaintiff In error, hereinafter called for brevity the "Railway
Company," bound from St. Louis to Indianapolis and the east, by reason of a
switch negligently left open, ran upon a siding, and collided with a train of
18 oil-tank cars, filled with. petroleum oil, standing in the yards of the com-
pany at Wann, now East Alton, about 20 miles from East St. Louis. These
yards were over 3,500 feet in length north and south, and over 625 feet in
Width. There were within the yards three small houses belonging to the
RaIlway Company and some old stock pens and stock sheds. By reason of the
collision, the forward end of the engine was driven through the end of an oil
tank, and fire was communicated to the train of oil-tank cars. The passenger
train, or such portion of it as had not taken fire from the collision, was moved
away from the scene of the fire by means of a switch engine, and 10 of the
oil-tank cars within a short time were also removed, leaving 8 oil-tank cars
which were on fire. The smoke of the conflagration was dense and black,
and the flames and smoke could be seen a long distance. The fire at-
tracted the curIosity of a large number of people, and the yards were soon
and during the entire forenoon occupied by from two to three hundred per-
sons. This crowd was at different times during tbe forenoon warned by the
servants of the Railway Company that there was danger of explosion. Ham-
Ilton S. Ballentine, the defendant In error, was a young man then years
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of age, and at the time was working on the farm of his cousin, John Henry,
about 2% miles distant from thelle yards. They both observed from the farm
the ascending smoke, and drove to a store at Wann, where they fastened their
horse and proceeded to the scene of the wreck. This store was 1,000 feet dis-
tant from the fire, and was not In danger. The two remained at the wreck
as curious observers of the conflagration for nearly an hour, and then re-
turned to the store. At 11 o'clock the two drove down the highway to the
crossing of the railway at the south end of the yards, and the crossing being
obstructed by an engine, as they claimed, they fastened the horse to a tele-
graph pole, and proceeded upon foot north along and upon or near the railway
tracks towards the scene of the conflagration. While walking close to the
tracks, and not far from the burning tanks, and between' the bank on the
west and the tracks, a certain farmer who was acquainted with Henry called
to him and others to come up and "help put out these stock pens." Ballen-
tine and Henry went to the stock pens, which were near the track upon which
stood the burning oil-tank cars, and some one,-Ballentine said a man whom
he thought was Moline, the section foreman,-gave Henry a spike hammer,
and the latter commenced to knock planks off the stock pens, and Ballentine
assisted to carry them away from the fire. After thus working a half hour,
Ballentine raked the leaves away, and, having concluded that work, he stood
not far from the burning oil-tank cars, "cooling off," when one of the tankS of
oil exploded, sending forth a dense smoke and flame of burning oil, which fell
upon him, Inflicting serious Injury. Ballentine had llved with his cousin upon
this farm for about two years. Before that time he had lived In the city of
Philadelphia, and had attended the public schools of that city until he was 15
years of age. When Ballentine went upon the tracks the second time the
8 oil-tank cars were on fire. The smoke and flame of the burning ascended
30 feet in height, and were accompanied with a loud roaring, hissing, In-
termittent noise. The fire, It seemed, would first catch in the vent of the
tanks, and, the seams of the tanks opening, the gas would shoot out with a
loud hissing noise, as one witness describes, "as though many locomotives were
blowing off steam at once." Ballentine sawall this, but states in his testi-
mony that he had understood the tanks were empty. The action is brought
to recover damages for the injuries thus sustained. The declaration contains
five counts, to each one of which a demurrer was interposed and was overruled.
The first count avers the negllgent collision, and that the Railway Company
carelessly allowed the cars to remain on the siding exposed to the fire, and
suffered the fire to burn and heat the tanks, whereby an explosion resulted,
and injured Ballentine, who "was then and there exercising due care and
caution." The second count alleges the negligent collision; that the fire
could have been extinguished by the exercise of care and caution, but wail
negligently suffered to spread, and heat and explode the oil tank, whereby
Ballentine, then and there lawfully passing along the public highway, "wal.'
prevented by said collision and fire from crossing the track o'f said railroad
which was obstructed thereby, and who had no reason to suppose he was ex-
posing himself to danger by so doing, and who was then and there in the
exercise of due care and caution, was suddenly and unexpectedly smitten and
enveloped by the said flames, and was thereby burned," etc. The third count
is like the first count, with the addition that the sevants of the Railway Com-
pany represented to Ballentine "that there was no danger; that the tanks
contained cotton-seed and black oil; and that said tanks would not explode."
The fourth count Is like the first, with the additional averment that Ballen-
tine was employed and ordered by the Railway Company to work for it in
and about saVing and preventing the loss and destruction from fire of its
property, which he immediately, at the request of the defendant, then did,
and that the Railway Company carelessly and negligently failed and neg-
lected to notify Ballentine of the danger of the employment he was about to
undertake. but negligently and carelessly represented and assured him that
there was no danger that the tanl,s would explode, and that the contentB
tliereof were not of a dangerous or explosive character. The fifth count is
like the first, with the additional averment that Ballentine, in the exercise 01'
due care and caution, was engaged and worked in putting out the fire, preventing
the fire from spreading, and that he was wholly ignorant of the dangerous and
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explosive quality and character of the contents of the tanks, or that there was
danger of the tanks bursting or exploding. At the trial, upon the conclu-
lBion of the evidence, the court was requested by the Railway Company to in-
struct the jury to find the defendant not guilty. This request was refused, and
an except.ion was taken. A verdict was rendered in favor of Ballentine, the
plaintiff below, and the cause Is brought here for review. Many errors are as-
signed upon the admission of evidence and the instructions of the court. The
foregoing &tatement will, however, sufficiently indicate the grounds upon which
the judgment of the court proceeds.
John T. Dye and George T. McNulty, for plaintiff in error.
James W. Patton, for defendant in error.
Before WOODS, JENKINS, and SHOW'AIll'ER, Oircuit Judges.

JEiNKIN:S, Circuit Judge, after stating the facts as above, deliv-
ered the opinion of the court.
We dismiss without remark the consideration of the second and

third counts of the declaration, because there is entire absence of
evidence to sustain the allegation of the second that he was upon
the highway at the time of this injury, or of the third that the serv-
ants of the company represented to him that there was no danger,
or that the tanks contained cotton-seed and black oil, and would not
explode. The first and fifth counts will be considered together, and
the fourth count by itself.
We ruled in Goodlander Mill Co. v. Standard Oil Co., 24 U. S.

App. 7-12, 11 C. C. A. 255, and 63 Fed. 401, that "it is not everyone
who suffers loss from another's negligence who may recover therefor.
Negligence, to be actionable, must occur in breach of a legal duty
arising out of contract or otherwise, owing to the person sustain-
ing the loss. Kahl v. Love, 37 N. J. Law, 5; Bank v. Ward, 100 U.
S. 195. Mr. Wharton defines 'legal duty' to be 'that which the law
requires to be done or forborne to a determinate person, or to the
public at large, and as correlative to a right vested in such deter-
minate person or the public at large.' Whart. Neg. (2d Ed.) § 24."
We are to deal with legal, and not moral, obligations. We have
therefore to inquire, first, whether, upon the assumption that there
was no contractual relation between Ballenttne and the Railwav
Company, there was in the distressing occurrences of this conflagra.
tion violation of any legal duty owing by the former to the latter,
operative to his injury as a proximate and natural cause of that
injury. The collision and the resulting fire were caused by the mis-
placing of a switch, presumably the negligent act or omission of a
servant of the Railway Company. That negligent act or omission,
however, was not in breach of any duty owing to Ballentine, and
as to him was innocuous, he being two miles away at the time and
unaffected thereby. He came upon the scene afterwards, and while
the conflagration was in progress. He went upon the grounds of
the Railway Company where he had no right to be, and going there,
at best, as a mere licensee, he was bound to take things as he found
them, and he assumed the risk of the situation. Elevator Co. v.
Lippert, 24 U. S. App. 182, 11 C. C. A. 521, and 63 Fed. 942. So
it is held that firemen entering upon premises to extinguish a con-
flagration and to save property do so, not by permission or invita·
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tion of the owner, but under license of the law, and they also must
take the risks as they find them. Woodruff v. Bowen, 136 Ind. 431,
34 N. E. 1113; Gibson v. Leonard, 143 Ill. 182, 190, 32 N. E. 182.
Ballentine went upon the grounds of the Railway Company impelled
by natural curiosity. The danger was obvious. There was no con·
cealment of explosives. The peculiar construction of the tanks de·
clared the character and quality of their usual contents. We held
in Goodlander Mill Co. v. Standard Oil Co., supra, that petroleum
oil is not a dangerous agency, within the rule that he who uses it
does so at his peril, and must respond to the injuries thereby occa·
sioned not caused by external natural {)ccurrences or by the inter-
position of strangers. It is dangerous when, in considerable quan-
tity, it is brought in contact with fire. This is matter of public and
general knowledge, of which no American schoolboy of the age of
15 years can be presumed to be ignorant, and knowledge {)f which
seems only to be ignored by the stupid servant who, in spite of reo
peated warnings, pours the fluid upon the fire, as we are periodically
advised by the press. The scene itself was a signal of danger. The
hissing, roaring, escaping gas should have proven a sufficient warn-
ing. It is impossible to credit the statement of Ballentine that he
understood the tanks were empty. The obvi{)us situation showed
that that could not be so. The case, therefore, so far as presented
by the first and fifth counts of the and by the evidence
to sustain them, was this: 'l'hat Ballentine, impelled by curiosity
to witness a great conflagration, went upon the grounds of the Rail·
way Company, to the scene ()f it, in the face of obvious danger of
explosion. He went without inducement or invitation, without legal
right, and assumed the perils of the situation. He voluntarily
and negligently exposed his person to danger. "Volenti non fit
injuria." The Railway Oompany owed to him no active duty,-only
the duty t{) abstain during his presence on the premises from positive
wrongful act which might result in injury to him. It was not bound
to remove the burning cars to another part of its yards, either in the
discharge of any duty towards him, or, so far as the record discloses,
in discharge of duty .towards anyone. All was done that could rea·
sonably be demanded when general and repeated warnings were
given of danger from explosion. The company was not in duty
bound to engage a constabulary force to drive the crowd from its
premises. We perceive no grounds in the allegations of the first
and fifth counts, or in the evidence produced to uphold them, upon
which Ballentine could rightfully recover for the injury he sus-
tained.
It is urged that under the fourth count this judgment can be up·

held because Ballentine was employed to assist in the removal of the
stock pens, and he, being ignorant of the qualities of petroleum,
was not previously warned of the danger, but that the Railway Com-
pany assured him that the contents of the tanks were nonexplosive.
It might suffice to say that we are of opinion that there is no evi·
dence to sustain the finding that he was employed by the Railway
Company. In the excitement of a great fire, at the suggestion of
one who had no connection with the Railway Company, Ballentine
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accompanied his cousin to assist in removing certain structure&.
He was a volunteer. His act was doubtless impelled by generous
and laudable motive to assist in preventing the spread of the fire, as
at every fire volunteers are not wanting to assist in staying the rav-
ages of a conflagration. Assuming', however, that he may be deemed
a servant of the company pro hac vice, we fail to observe any failure
of duty upon the part of the Railway Company. As we have said,
the danger was obvious, and it certainly cannot be that in the heat
and excitement of the occasion it was the duty of the Railway Com-
pany, by its officers, to ascertain if each volunteer was possessed
of knowledge common to all, and to carefully instruct each person,
whom it might permit to assist, in the properties of petroleum oil
and of its liability to explosion before it allowed him to engage in
the work of removing the structures. If Ballentine can be treated
as a servant of the company for the particular work he did, he en-
tered into the service, subject, at least, to its obvious perils. There
is no evidence of any representation to him that the contents of the
tanks were not of a dangerous or explosive character, or that no
explosion need be apprehended. He states that he understood the
tanks to be empty. He does not state from whom he obtained such
information, and, as we have observed, such information was op-
posed to the manifestations of his own senses of sight and hearing.
We are of opinion that the court below should have directed a ver-
dict of not guilty. The judgment will be reversed, and the cause
remanded, with directions to award a new trial.

ORAWFORD v. FOSTER.
(Circuit Court of Appeals, Seventh CircuIt. February 11, 1898.)

No. 428.
1. REVIVOR OF JUDGMENT-SERVICE OF NOTICE.

The Indiana statute requires 10 days' personal notice of a proceeding to
revive a judgment unless the adverse party "be absent or nonresident, 01' can-
not be found, when service of notice may be made by publication, as In an
original action, or In such manner as the court shall direct." Burns' Rev.
St. 1894, § 687 (Rev. St. 1881, § 675). Held, that in the case of a nonresident
who may be found the court may direct personal service on him by a mar-
shal or deputy, and such service In another state is valid.

2. SPECIAL AND GENERAL ApPEARANCE.
A special appearance for the purpose of objecting to the jurisdiction be-

comes general if the defendant then dIsputes the merIts of the cause, and
no words of reservation can make an appearance special whIch Is In fact
to the merits.

8. ApPEAL-REVIEW-ORDER REVI'VING JUDGMENT.
On error from proceedings to revive a jUdgment, in which the court made

no special finding, the only questions for review are rulings made on the
hearing of the petition.

4. EVIDENCE-ExECUTION-CONTHADICTION OF RETURNS.
A return shOWing the levy of an execution is not contradicted by proof of a

subsequent disposition of the property levied on.

In Error to the Circuit Court of the United States for the District
of Indiana.


