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further warrants the finding that from two to three weeks was the
expected life of a block; that at the end of that time some of them
might be able to do service for a considerably longer time, but
others were in such condition that they were liable to break in the
hand of the user; and that they were so coated and discolored with
grease and coal dust as to make it extremely difficult to determine
which were sound and which unsound, so that the user, compelled
by the nature of his employment to choose quickly, or perhaps pick
up the one nearest at hand, without opportunity of choice, was ex-
posed to the risk of using an unsafe appliance. Under these cir-
cumstances the exception to the charge was unsound.

Defendant contends that the court erred in refusing certain of
defendant’s requests to charge. As no argument is presented in
support of this contention, it may be briefly disposed of. The re-
quests set out on the brief are:

Second request: “If plaintiff was supplied with a number of tools from
which he was free to choose, and if he selected one that he knew, or with rea-
sonable care might have known, to be worn out, he was guilty of negligence,
and cannot recover.”

The court had sufficiently covered this point by instructing the
jury that they were to inquire whether the plaintiff was imprudent
in doing what he did in taking this block and using it,—whether he
“was in fault, under all the circumstances, of what he had to do
with, and what he was expected to do, was he in fault in taking
this bleck and using it”? And, further, that he could not recover
if “his carelessness in taking this and using it under all the circum-
stances brought it on himself.”

“Fifth request: Where a servant enters upon an employment from its nature
necessarily hazardous, he assumes the usual risk and perils of the service, and
also those risks which are apparent to ordinary observation.”

The court had already covered this point more tersely in the state-
ment:

“You see all the dangers of working there he undertook to stand against;
but he didn’t agree to work with defective tools.”

It seems unnecessary to enumerate in detail the remaining re-
quests. The charge sufficiently covered the,case, as may be seen by
referring to the excerpts already quoted supra.

Defendant also excepted to the admission of evidence that before
the accident plaintiff usually got blocks every two or three weeks.
This branch of the case has already been discussed supra. The
judgment is affirmed.

LEHIGH & H. R. RY. CO. v. MARCHANT.
(Clrcnit Court of Appeals, Second Circult, January 25, 1898.)
No. 25.

1. NEGLIGENCE—PERSONATL INJURIES—DAMAGES.

A passenger was thrown from his berth in a sleeping car by a collision
between trains, suffering a slight physical injury. Afterwards serious
nervous injuries developed, which plaintiff claimed practically ruined his
active life. There was some evidence that plaintiff suifered a severe fright,



LEHIGH & H. R. RY. CO. V. MARCHANT. 871

and a medical expert testified that his present condition might have re-
sulted from the fright. Defendant requested a charge that If plaintiff
suffered a fright, but sustained no bodily injury whatever, he was entitled
only to nominal damages. The court declined this request, but charged
that, if the severe injuries were not the result of the fall and shock, plaintiff
could only recover the trifling damages involved in the fall, and the consequent
mental suffering, if any. The jury were also charged that, if the fall and
shock did not produce the plaintiff’s existing condition, and if that condition
was due to other causes than the shock and injury which he received from
the accident, he was only entitled to trifling damages. Held, that the request
1v;;afs, In substance, covered by the charge, and there was no error in refus-
g it.

2. SAME—EVIDENCE—MEDICAL EXPERTS.

A medical expert, in answer to & question as to what would be the proba-
ble future course of the disease with which plaintiff was suffering, said he
thought he never would recover, “so_far as to be capable of any sort of
persistent occupation.” Held, that the quoted part of the apswer was not
objectionable, as being a speculative opinion based upon an opinion,
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SHIPMAN, Circuit Judge. Between 3 and 4 o’clock in the morning
of September 20, 1893, while the plaintiff was being carried as a pas-
senger on one of the trains of the defendant, and was occupying a berth
in a stateroom of one of ity sleeping cars, the train came into collision
with another train of the defendant, through its megligence. The
plaintiff was thrown from his sleeping berth upon the floor of the sleep-
ing car, fell upon his back upon a pair of shoes which lay on the floor,
and sustained an injury, “which, according to his testimony, though
not specially severe at the time, developed into so grave an injury to
the spinal cord that it practically ruined” his active life. No question
was made by the defendant upon the trial in regard to its negligence,
nor in regard to its liability for some slight and unimportant injury
which might have been received from the fall, but the nature, magni-
tude, and permanence of the ill effects which were claimed to have
resulted from the collision were stoutly denied by the defendant, and to
this subject the conflicting testimony was directed.

Upon cross-examination the plaintiff was asked, “Now, this accident:
Were you badly frightened by it?” to which he replied, “Yes, sir.”
Upon crosg-examination of the defendant’s medical expert, who thought
that the pla.intiﬁ was not suffering from an injury to the spinal cord,
but from an injury in the brain, answers were made to cross- questlons
as follows.



872 84 FEDERAL REPORTER.

“Q. To what sort of an injury in the brain do you attribute his present con-
dition? A. Some emotional shock, or something of that kind. Q. Are thera
a variety of emotional shocks that might produce this trouble? A. Yes, sir. Q.
‘Would a sudden fear of sufficient extent produce it? A. Yes, sir. Q. Might
any great sudden pervous shock produce it? A. Yes, sir. Q. Might a shock
to a passenger in a car, brought suddenly up with a temﬁc crash and a sudden
shock, produce it? A. Yes, sir.”

This was the whole testimony about fright or its effects. The de-
fendant asked the court to charge the jury as follows:
“If the jury find as a fact that although the plaintift suffered a fright, yet

sustained no bodily injury whatever, then the plaintiff is entitled to no more
than nominal damages.”

The court declined to give-his request, to which refusal exception
was duly taken. By this request the court was asked to charge that
the plaintiff could not recover substantial damages, whatever his condi-
tion at the trial, if, as a matter of fact, he sustained no bodily injury at
the time of the collision, although he suffered a fright. The court
declined to give this request, to which refusal exception was duly taken.
An examination of the record shows that in the testimony and by the
charge the case was made to turn upon the fact and the consequences
of bodily injuries received at the time of the collision. These injuries
were admitted to have been apparently slight at the time of the col-
lision, but it was claimed by the plaintiff that grave consequences en-
sued from them. The defendant urged that the extent of the injuries
was exaggerated, or possibly simulated, or that they must have been
produced by other causes than the slight apparent injuries at the time
of the accident. The court charged:

“If, upon the whole testimony, there is not a fair preponderance of evidence,
sufficient to satisfy you that the injuries of which he eomplains were the result
of the fall and shock which he received when thrown from his berth, then he
is only entitled to recover, as I said before, for the trifling damages which are

involved in the fall, and the pain and mental suffering, if there was any, con-
sequent upon the fall.”

The jury were also told that if the fall and the shock did not produce
the plaintiff’s existing condition, and if that condition was due to other
causes than the shock and the injury which he received from the acci-
dent, then he was only entitled to recover comparatively trifling dam-
ages. The jury were thus informed that the suit was brought to re-
cover damages for serious physical consequences which were claimed
to have resulted from the injuries to the bodily, and not to the mental,
system, which were received at the time of the collision, and, if the
gerious consequences did mnot result from these bodily injuries, the
plaintiff’s case had no importance. .

But the defendant urges that by the request it was intended to press
upon the attention of the court the principle which has been enunci-
ated in some recent decisions, that, although physical ills resulted from
the fright, a plaintiff cannot recover damages for such physical ills so
resulting from fright caused by a negligent act, if no bodily injury was
received at the time; and that the attention of the jury was not sharply
directed to this point, and that they might have supposed that the plain-
tiff was entitled to damages resulting from any physical ills which grew
out of the collision, whether they were caused by fright alone or by in-
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jury to the bodily system. We may assume that the doctrine which is
said to have been declared in Mitchell v. Railway Co., 151 N. Y..107, 45
N. E. 354, Ewing v. Railway Co., 147 Pa, St. 40, 23 Atl. 340, and in other
cases, must have been presented to the trial judge, and that there was
no misunderstanding as to the intent of the request; but it is alsp true
that he expressly told the jury that, if the fall and the shock did not
produce the plaintifi’s existing condition, and if that condition was due
to other causes than the shock and the injury which the plaintiff re-
ceived from the accident, then he was only entitled to recover compara-
tively trifling damages; that is to say, unless there was a Q1rec? c‘au_sal
connection between the existing condition and the trifling injuries
which immediately followed the fall, there could be no recovery for the
serious injuries existing at the time of the trial. We think that the
request, as intended to be made, was covered by the charge. We do
not intend, as an appellate court, to express an opinion as to the
soundness of the doctrine which was sanctioned in th.e cases cited
supra. Dr. Charles Phelps, a medical expert, was examined in behalf
of the plaintiff, and a part of the examination was as follows:

“ Q. From your medical knowledge and experience, and from your examina-
tion of the plaintiff’s case and his present condition, can you state what, in
your opinion, with reasonable certainty, will be the probable course in the fu-
ture of the disease with which he is now suffering? A. Yes; I think I can
form an intelligent opinion. Q. Please state your opinion. A. I think he will
never recover, so far as to be capable of any sort of persistent occupation.
Whether this disease will progress until it becomes a fatal disorder, within a
reasonable length of time, say a few years, or not, I cannot say, and I have no
opinion, because its course is variable. Q. As to the fatal termination of it,
you have no opinion? A. As to the time of its termination, I could not state
an opinion.’ The counsel for the defendant thereupon moved to strike out the
testimony of Dr. Phelps that, in his opinion, the plaintiff will never recover
sufficiently to be able to follow any persistent oecupation, insisting that the said
testimony was speculative and conjectural, and too remote. The motion was
denied, and the defendant’s counsel excepted.”

The refusal is made one of the subjects of error. It is not denied
that the question was proper, but it is urged that the portion of the
answer which was objected to was a speculation of the witness as to
the possible effect of the probable course of the disease on the plain-
tiff’s ability to “stand any sort of persistent occupation,” and was an
opinion upon an opinion. We do not so understand the character of
the answer. The witness was asked the probable future course of the
plaintiff’s disease. He replied that he thought that the plaintiff would
never recover, but, in order to state his opinion with the proper limita-
tions and to place clearly before them his opinion in regard to the ex-
tent of nonrecovery, he added, “so far as to be capable of any sort of
persistent occupation.” His opinion was, and it was proper that he
should make it clear, that the plaintiff would not be confined to his bed,
or would not suffer constant or increasing pain, and would not be de-
prived of all comfort or enjoyment in life, but would be unable to enter
into any business which called for persistency or which required a
steady pursuit. The naked answer, “I think that he will never re-
cover,” would not have clearly put before the jury the expert’s opinion
in regard to the future extent or character of the disease, and therefore
it was proper for him to give his opinion with exactness. The answer
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was not liable to the charge of being a second speculative opinion
based upon a first opinion. The judgment of the circuit court is af-
firmed, with costs.

HAYDEN v. CHEMICAL NAT. BANK OF NEW YORK.
(Circuit Court of Appeals, Second Circuit. January 25, 1898.)
No. 48.

1. NATIONAL BANKRS—INSOLVENCY—PAYMENTS.
Rev. 8t. § 5242, declaring void payments made by a national bank after
the commission of an act of bankruptcy, or in contemplation thereof, with
a view to prevent the lawful application of {ts assets, means an act of bank-
ruptcy or insclvency in the legal sense of a failure to pay current obliga-
tions in the ordinary course, and does not invalidate payments made in the
usual course of business before commission of any such act, and not in
contemplation thereof, though the bank, if wound up at the time, would

in fact be unable to meet all its obligations,

2. SAME—~REMITTANCES—WHEN TiTLE PAssEs.

When a pational bank indebted to another bank makes remittances to it
by mail in the ordinary course of business, title thereto passes when the
letter is placed in the mails; so that, if made in good faith, not after an act
of insolvency, or in contemplation thereof, and innocently received by the
creditor, the latter may apply them to cancel the indebtedness, though the
remitting bank in fact fails before they are received.

Appeal from the Circut Court of the United States for the Southern
District of New York. _

This was a suit in equity by Kent K. Hayden, as receiver of the Capi-
tal National Bank of Lincoln, Neb., against the Chemical National
Bank of New York, to recover payments alleged to have been made by
the former to the latter in contemplation of insolvency. The circuit
court, after a hearing on the merits, dismissed the bill (80 Fed. 587), and
the complainant has appealed.

Edw. W. Paige, for appellant.
George H. Yeaman, for appellee,

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. The Capital National Bank of Lin-
coln, Neb., at the close of business hours, January 22, 1893, stopped
business, and the next morning, before the bank opened, an officer
under the comptroller of the currency, because of its insolvency, took
control of its affairs, and possession of its assets. Its obligations had
considerably exceeded its resources since July, 1891, and false entries
to conceal its real financial condition had been made from time to time
upon its books. To what extent its directors were aware of these
entries, or of its situation, does not appear; but until January 224,
and throughout that day, it met all its obligations, and carried on its
business as usual. On the 18th day of January, 1893, it was indebted
to the amount of $84,486 to the Chemical National Bank, with which
bank it had kept an account at New York City, upon overdrafts in
excess of its deposits and remittances. On that day, at St. Joseph,



