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court of the state (Lambert v. McFarland, 2 Nev. 58; Carson V.
Applegarth, 6 Nev. 187), the judgment in such actions must be en-
tered in the alternative, for the possesson of the property, or its
value in case a delivery cannot be had,  See, also, McCue v. Tunstead,
66 Cal. 486, 6 Pac. 316; Stewart v. Taylor, 68 Cal. 5, 8 Pac. 605;
Washburn v. Huntington, 78 Cal. 573, 577, 21 Pac. 305; Cooke v.
Aguirre, 86 Cal. 479, 25 Pac. 5; 20 Am. & Eng. Enc. Law, 1113,
and authorities there cited. 'This case, in its facts, is unlike that
of Burke v. Koch, 75 Cal. 356, 17 Pac. 228, where the court found
that the defendant sold and disposed of a large portion of the prop-
erty sued for, and appropriated the proceeds thereof; and, upon such
finding, the court sustained a money judgment for the value of the
property. Of course, it is not necessary that the judgment should
be in the alternative where the goods and chattels have been previ-
ously sold by the judgment debtor. MecCarthy v. Strait (Colo. App.)
42 Pac. 189. But no such facts are involved in this case. It will
be time enough to decide the question, argued by counsel, as to
whether or not plaintiff could be compelled to accept a return of
the property in lieu of its value if any part of it, however small, had
been lost or destroyed, when it is properly presented to the court.
Upon the facts of this case, and upon the verdict of the jury, the
{)ud,igment must be drawn up and entered in the alternative, as required
y law,
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BUCHANAN v. DENIG et al.
(Olrcuit Court, W. D. Pennsylvania. February 2, 1898.)

WiLLs—ConsTRUCTION—TRUSTS, *

Testator devised lands to his son “in special trust and confidence as
trustee’’ of his daughter, with directions to permit her to occupy and enjoy
the same for her separate use, free from the debts or control of her hus-
band; the land at her death to descend to the issue of her body; if she left
no issue, then to revert to the residuary estate. The trustee was author-
ized, if fully satisfied of the propriety thereof, to surrender the trust, and
assign the same to the beneficiary, but this was never done. Held, that the
children of the daughter took no interest whatever in the land until her
death, and only on condition of surviving her. Wallace v. Denig, 25 Atl
534, 152 Pa. St. 251, and Wilson v. Denig, 30 Atl. 1025, 166 Pa. St. 29, fol-
lowed.

This was an action of ejectment by J. W. Buchanan against C.
Denig and others. At the trial a special verdict for plaintiff was re-
turned, subject to the opinion of the court upon a question of law re-
served.

Montooth Bros. & Buchanan and J. M. Garrison, for plaintiff. -
N. W. Shafer and J. A. Langfitt, for defendants.

ACHESON, Circuit Judge. Both parties claim title to the land in
dispute through James 8. Wallace, who acquired his title under the will
of his grandfather, Barnet Gilleland, deceased. The plaintiff claims
under a deed dated July 15, 1875, from the assignee in bankruptcy of
James S. Wallace to B. F. Wilson, who, by deed dated July 12, 1895,



864 84 FEDERAL REPORTER.

conveyed the land to the plaintiff. The defendants claim under a deed.
to the Woods Run Savings Fund & Loan Association, dated December
29, 1883, from the sheriff of Allegheny county, who sold the land as that
of James 8. Wallace on a judgment entered June 7, 1881. The ques-
tion of law reserved, and upon which the case turns, is whether James
S, Wallace, at the date of his bankruptcy, March 8, 1878, had an estate
or interest under the will of Barnet Gilleland, deceased, in the said
land, which passed by operation of law to his assignee. Barnet Gille-
land died November 1, 1845, and left a will dated and executed on
March 13, 1844, By the sixth paragraph of his will he devised the
land in controversy as follows:

“Sixth. To my son William I hereby give and bequeath in special trust and
confidence as trustee of my daughter, Lydia Wallace, the second choice (after
my son James) of the above three allotments in Wilkins township; that he will
permit the said daughter, Lydia, to occupy and enjoy the same for her separate
use, not to be under the control or subject to the debts of her husband, but to
enjoy all the rents, issues, and profits during her natural life, and at her death
to descend to the issue of her body; but, if the said Lydia should die, leaving
no issue, then the said estate to revert back, and be a part of my residuary
estate,—~the same to be in full of my daughter Lydia’'s part, except the bequest
hereinafter made out of my residuary estate.”

By the fourteenth paragraph of his will he provided as follows:

‘“Fourteenth. It is my desire and will that at any time my son William shall
think right and proper and prudent, he may surrender any of the foregoing
trusts. He may surrender and assign the same to Nancy Guthrie, Lydia Wal-
lace, or Euphemia Marshall, or either or all of said trusts; but it is my wish
that he would not do so unless fully satisfied of the propriety of that course.”

Lydia Wallace, the beneficiary named in the sixth paragraph of the
will, was married to James Wallace in 1842. She had by her said
marriage issue two children, namely, James 8. Wallace, who was born
July 18, 1847, and a daughter, named Margaret, who was born in 1849,
and died in infancy, in the year 1851. Lydia Wallace died in May,
1880. James S. Wallace was the only issue which survived his
mother. He died in 1887, The power given to the trustee by the
fourteenth paragraph of the will of Barnet Gilleland to surrender and
assign the trust was never exercised.

The supreme court of Pennsylvania was called on to construe the
sixth and fourteenth paragraphs of Barnet Gilleland’s will in the case of
Wallace v. Denig, 152 Pa. St. 251, 25 Atl. 534. That was an action of
ejectment, brought by James Wallace, the surviving husband of Lydia
Wallace, who therein claimed and sought to recover the undivided one-
half of this land for his life, as statutory heir of his deceased infant
daughter Margaret. He there contended that an estate in remainder was
limited to the issue of Lydia Wallace by the sixth paragraph of the will
of Barnet Gilleland, which became vested in James 8. Wallace upon his
birth,in 1847, subject to open to let in after-born children; that it opened
at the birth of his sister, Margaret, in 1849, and took her in, vesting in
her the remainder in fee in the undivided one-half of the land, which
estate, at her death, in 1851, passed, under the intestate laws, to her
father (James Wallace) for his life; and that he became entitled at the
death of Liydia Wallace, in 1880, to the possession of the same. The su-
preme court of Pennsylvania rejected this view, deciding that James
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Wallace had no interest in the land as heir of his daughter. The court
held that the trust in William Gilleland was something more than a
trust to protect a separate use in favor of Lydia Wallace; that the whole
legal title was put in sthe trustee to enable him to carry out the ex-
pressed purposes of the testator; that the trustee had the power at any
time before the death of Lydia to terminate and execute the entire trust
by conveying to Lydia the estate in fee, and thus put an end to the in-
terest of any one else; that the trustee further held the whole title in
order to preserve the estate for Lydia, and for such issue as she might
leave surviving her, and, in default of issue living at the time of her
death, to carry it back to the testator’s residuary estate. The court
also ruled that from the whole scheme of the will it was apparent that
the testator contemplated a definite failure of issue. The will of Bar-
net Gilleland again came before the supreme court of Pennsylvania in
the case of Wilson v, Denig, 166 Pa. St. 29, 30 Atl. 1025, which was an
action of ejectment for this land, brought by B. F. Wilson, the present
plaintiff’s alienor, against the present defendants. The court there ad-
hered to its conclusions as expressed in its opinion in Wallace v. Denig,
supra, and distinctly held that “during the life of his mother James S.
Wallace had no estate whatever in this land, and therefore nothing
passed by the sale in bankruptcy which took place during the lifetime
of the mother.” In each of these two cases, then, the decision of the
supreme court of Pennsylvania was that under the will of Barnet Gille-
land the children of Lydia Wallace took no estate or interest of any
kind in the land in controversy until her death, and upon condition of
surviving her,

The soundness of this conclusion is here earnestly controverted,
and the plaintiff’s learned counsel most ably contends that Barnet
Gilleland devised to the issue of his daughter, Lydia, a remainder
in fee (either legal or equitable), which was contingent at the death
of the testator, but vested at the birth of issue, subject to open
and let in other issue as they might subsequently come into being, and
subject also to be divested by the death of the issue in the lifetime of
Lydia; but that, even if the whole estate in fee, subject to Lydia’s
equitable life estate only, was in the trustee down to the death of
Lydia, still James 8. Wallace had at least a contingent interest by way,
of executory devise, which was subject to alienation and to execution in
the lifetime of Lydia. The argument in support of thesge views is forci-
ble, but not sufficiently so to induce a departure from the rulings of the
supreme court of Pennsylvania. It is true that those decisions are
not conclusive here. Gibson v. Lyon, 115 U. 8. 439, 6 Sup. Ct. 129;
Barber v. Railway Co., 166 U. 8. 83, 17 Sup. Ct. 488. They are en-
titled, however, to very great respect, and this court should incline to
follow them. Id., 69 Fed. 501. Having regard to all the provisions
of the will of Barnet Gilleland, I am not prepared to affirm that the
construction which the state court has given to it is unreasonable, or
violates any settled legal rule. At the date of the will and at the time
of the testator’s death Lydia Wallace was childless. It seems to be
clear enough, then, that when the will took effect the whole legal title
to the devised land passed to the trustee. Now, as the ultimate dis-

I]OSitginF(Ea ghe property was made to depend upon the two contingen-
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cies,—first, of the birth; and, second, of the survivorship of issue,—
it certainly is an admissible view that the estate which originally
vested in the trustee was to remain in him in its entirety (unless he
exercised his discretionary power to convey to Lydia) until the person
who in the end should take was ascertained by the death of Lydia. I
feel quite justified, then, in following the supreme court of Pennsyl-
vania in holding that James 8. Wallace took no estate whatever in
this land until the death of his mother, in 1880, and hence that no in-
terest therein passed to his assignee in bankruptcy. Tt results, there-
fore, that judgment must be entered in favor of the defendants non
obstante veredicto.

LEHIGH VALLEY COAL CO. v. WARREK.
(Circuit Court of Appeals, Second Circuit. January 25, 1898.)
No. 29.

1, MASTER AND SERVANT—FURNIsEING SAFE Too1s—FELLOW SERVANTS.
‘When a servant has informed his foreman and superintendent that his
tools are unsafe, it is their duty to furnish reasonably safe tools, and in so
doing they are not his fellow servants, but the master’s representatives.

2. BaME—ABsUMPTION OF RIsEs.
When a servant has called attention to the unsafe condition of his tools,
and been promised that safer ones will be prompily furnished, he is not,
as matter of law, negligent for continuing to use the old ones.

8. Samm. :

A servant engaged in stopping coal cars at a dump by means of blocks,
which are ordinarily worn out in about three weeks’ use, and who, after
expiration of that time, has asked for and been promised new ones, does
not assume the risk from using a defective one, where those at hand have
become covered with grease and coal dust, so that defects are not easily
discoverable, especially in the limited time allowed for choosing while a car
is approaching,

This cause comes here on a writ of error to review a judgment of
the circuit court, Eastern district of New York, in favor of defend-
ant in error, who was plaintiff below. The action was brought to
recover damages for personal injuries sustained by plaintiff while
in the employ of defendant (the plaintiff in error) at its coal mines
near Wilkesbarre, Pa. It was begun in the supreme court of the
state, and removed to the United States circuit court by reason of
diversity of citizenship. The jury rendered a verdict in favor of
plaintiff for $2,000. The facts sufficiently appear in the opinion.

C. W. Pierson, for plaintiff in error.
F. W. Catlin, for defendant in error.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. Plaintiff was assigned to check the
speed of certain cars, loaded with coal, running upon a track lead-
ing from defendant’s mines to a coal dump. The following sum-
mary of the evidence is taken from the brief of plaintiff in error:

‘““There were three appliances in use for stopping the cars. One of these was
a lever, which threw a plank, situated between the rails, and hinged at one




