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the leases we have had under consideration, and as sustaining the
conclusion we have reached: Guffey v. Hukill, 34 W. Va. 49, 11
S. E. 7'54; Mullan's Adm'r v. Carper, 37 W. Va. 215, 16 S. E. 527;
Coal Co. v. Bell, 38 W. Va. 297, 18 S. E. 493; Bettman v. Harness,
42 W. Va. 433, 26 S. E. 271; Crawford v. Ritchey, 27 S. E. 220;
McNish v. Stone, 15 Pa. St. 457; Whitcomb v. Hoyt, 30 Pa. St. 409;
Brown v. Vandergrift, 80 Pa. St. 142; Duffield v. Hue, 129 Pa. St.
94, 18 Atl. 566; McKnight v. Gas Co., 146 Pa. St. 185, 23 Atl. 164;
Oil Co. v. Fretts, 152 Pa. St. 451, 25 At!. 732; Barnhart v. wck-
wood, 152 Pa. St. 82, 25 Atl. 237; Bartley v. Phillips, 165 Pa. St.
328, 30 Atl. 842; Cowan v. Iron Co., 83 Va. 547, 3 S. E. 120; Iron
Co. v. Trout, 83 Va. 397, 2 S. E. 713; Oil Co. v. Kelley, 9 Ohio Cir.
Ct. 511; Eaton v. Gas Co., 122 N. Y. 416, 25 N. E. 981.
It follows from what we have said that the Elk Fork Oil & Gas

Company, by virtue of the leases executed to Hill, have title to the
oil and gas in and under the land as described in said leases, and
also that the leases executed to William Johnston in 1889, covering
the same land, and now claimed by Jennings, Guffey, Glatzau, Fos-
ter, and others, are invalid because of abandonment, and that the
complainants have a right to have the cloud upon their title caused
thereby removed by order of this court. The receivers will be di-
rected to settle their accounts, and report to the court as soon as
possible the moneys in their hands to the credit of this consolidated
cause, so that proper disposition may be made of the same, and said
receivers will be discharged, and the property in their custody will
be turned over to the owners thereof. The restraining order granted
on the filing of the cross bill by Foster, as well as the injunction
issued when the cross bill was tendered by Jennings, Guffey, and
Glatzau, will be dissolved. The injunction granted on the prayer
of the Elk Fork Oil & Gas Company, restraining the defendants to
the original suit from taking possession and operating the leases
claimed by that company as set forth in the complainants' amended
bill, as also the injunction issued against Foster when the amended
and supplemental bill of complainants was filed, will be made per·
petual. The court will enter a decree drawn on the lines indicated
by this opinion.

JACKSON, District Judge, concurIing,

CISNA et at v. MALLORY et at
Court, D. Washington, E. D. January 24, 1898.)

1. GRUB·STAKE CONTRACTS-ENFORCEMENT IN EQUITY.
While grub-stake contracts will be enforced by the courts, yet, in order

to entitle the parties to such relief, they must prove, as in the' case of other
agreements, a clear and definite contract, by the terms and conditions of
which, and by compliance therewith on their part, rights have become vested.

2. SAME.
Upon an application for an injunction pendente lite to establish a co-

partnership and joint ownership of certain mining claims in the Klondike
region, it appeared from the moving papers that the plaintiffs had agre,"ll
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with defendant. by an instrument alleged to have been lost, to furnish cer-
tain moneys to him during one year, and had furnished a portion thereof.
to be used by him in prospecting for and acquiring mining claims, but
there was no allegation that they had agreed to pay for property purchased
by him. The defendant denied the contract as alleged, or that he ever
acquired any mining property pursuant to it; and his allegation that the
only mining property he had acquired in the Klondike country was bought
with his own means, more than two years after the contract was entered
into, was not rebutted. Held, that the plaintiffs' showing was insufficient
to warrant: equitable rellef.

Suit in equity by M. A. Cisna, E. E. Lucas, E. D. Rinear, L. C.
Waller, A. A. Lewis, S. J. Goodsell, Thomas McCart, and IT. C.
Thompson against T. H. Mallory and Horatio N. McGuire, to establish
the right of complainants to the ownership of undivided interests in
certain mining claims on EMorado creek and Bonanza creek, in that
part of Northwest Territory, in the dominion of Canada, known as the
"Klondike Region," and for an injunction to restrain the defendant
:Mallory from disposing of said property. The cause was heard on an
application for an injunction pendente lite.
Stoll, Stephens, Bunn & MacDonald, for complainants.
Fenton & O'Brien and Albert Allen, for defendant Mallory.

HANFORD, District Judge. The object of this suit, as set forth
in the amended bill of complaint, appears to be to establish a co-
partnership between the plaintiffs and the defendants, and joint
ownership of certain mining claims in the Klondike region, which
the defendant Mallory is alleged to have acquired, and to require
the said defendant to account for gold dust and nuggets which it is
alleged he has taken from said mining claims, and for an injunction
to prevent the sale and disposal of said property, and to compel the
defendant Mallory to execute conveyances to the plaintiffs of their
respective interests. The complainants plead a written contract,
and aver that pursuant to said contract they made advances of money
to the defendant Mallory, to be used and expended by him in pros-
pecting for, acquiring, and working mining property, and that while
said contract was in force, and with the money so advanced, said de-
fendant did go on a prospecting expedition into the Methow and'
Slate Creek districts, in this state, and went to the Klondike coun·
try, and there acquired valuable mining claims, and that he now
denies the partnership, and denies that the complainants have, or are
entitled to claim, any interest in said mining property. The alleged
contract has not been exhibited, and the complainants aver that it
has been lost or mislaid, so that they are unable to produce it. In
their amended bill of complaint they set forth that, by the terms and
provisions of said contract, they (the said complainants) and the de-
fendants became mining partners, and that it was thereby agreed
that the defendant Mallory should proceed to that part of the state
of Washington called the "Methow Mining District," and to such
other places as he might deem advisable, and prospect for, discover,
locate, or otherwise acquire, work, develop, and mine, mines, mining
claims, water rights, mill sites, and other property, for the use and
benefit of the complainants and the defendants, in the proportions
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hereinafter mentioned; the complainants and the defendant McGuire
in consideration thereof furnishing and paying defendant Mallory the
sum of $150 in cash, to be used by him in the performance of said
agreement, and they agreeing to furnish to him thereafter, from time
to time, sufficient money or supplies and materials, not to exceed in
value $100 per month, to enable him to in all respects carry out and
perform said agreement; the complainants and the defendant Mc-
Guire each contributing one-ninth of the said expenses and of any
money or supplies or materials, and they each to receive one-twelfth
of all mines, mining claims, water rights, mill sites, or other prop-
erty discovered, located, or acquired, with the products, output, rent,
or issues thereof, or any part thereof; the defendant :Mallory to have
and receive the remaining three-twelfths thereof; and that any mines,
mining claims, mill sites, water rights, or other property so discov-
ered, located, or acquired by the defendant Mallory, if located or
taken in his name, were to be held by him for the use and benefit of
the complainants and defendants as aforesaid,-and that to that end
the defendant Mallory should be the trustee for complainants and
the defendant McGuire. In an affidavit by the complainants Cisna,
Rinear, Lewis, and Goodsell, the same contract is set forth, except
that the affidavit states that, in addition to the sum of $16.66 con-
tributed by each of the complainants to make up the advance of
$150, it was agreed that each should contribute thereafter such fur-
ther sum as might be necessary to carry out the purposes of the part-
nership, not exceeding in the aggregate $1,200; that the defendant
Mallory agreed to go into the hills and mountains to prospect for,
discover, locate, or otherwise acquire, mines, mining claims, water
rights, mill sites, and other property, for the use and benefit of said
partnership, "the plaintiffs and the defendant McGuire then and
there agreeing and authorizing him to purchase mines, mining claims,
water rights, mill sites, or other property, for and in the name of the
said partnership, for such reasonable sum as in his judgment was
prudent and advantageous from a business standpoint; that said
partnership as aforesaid was formed for an indefinite period, and
was to continue until dissolved by consent of all parties." The de-
fendant Mallory has answered, denying the equity of the bill,-that
is to say, he denies that there ever was any partnership between him
and the complainants, and denies that the contract which he entered
into with them created a partnership, or contained the terms and
provisions alleged by the complainants, and denies that he ever ac-
quired any mining property pursuant to said contract, or with money
furnished or contributed by the complainants; and, in an affidavit
by said defendant, he states that the only mining property. which he
has acquired in the Klondike country was so acquired by purchase,
with his own individual means, after he had fully exonerated himself
from all obligation to the complainants under his contract with them.
It is obvious that if the complainants have any right in mining

claims acquired by Mallory, situated in the Klondike country, such
rights must be founded upon the contract, or result as a legal con-
sequence from the use and expenditure of the money furnished by
complainants, and used in discovering, locating, or otherwise ae-
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quiring the property. I consider that the contract cannot be fairly
construed so as to create any right in favor of the plaintiffs to prop-
erty, situated in a distant, foreign country. purchased by Mallory,
with his own money, more than two years after the agreement was
entered into.. Some of the complainants, in their affidavits, say
that the partnership created by the contract 'was to continue for an
indefinite period, and until dissolved with the consent of all. But
the amended bill contains no such averment, and even the affidavit
does not assert with certainty and clearness that the contract pro·
vides for any such indefinite continuation of the partnership rela·
tion. Indeed, the affidavit shows affirmatively that the parties con-
templated only an expedition for prospecting and mining, to be
completed within a period of time not exceeding one year; for they
say that they' agreed to contribute not more than $1,200 in the aggre-
gate, and, according to their amended bill, they were to pay not more
than $100 per month. I must conclude that the agreement provided
for payments not exceeding $100 per month for a period not exceed-
ing 12 months, or else that the affidavit is contradicted by the plead·
ing. There is another apparent discrepancy between the affidavit
and the amended bill of complaint. The affidavit states that the
defendant Mallory was authorized to purchase mining property for
the partnership, but the bill of complaint fails to state that such au-
thority was conferred, either by the alleged contract, or by any sep·
arate agreement. I apprehend that if it should transpire that
Mallory had purchased mining claims in Klondike on account of the
alleged partnership, and agreed to pay therefor prices a.pproximating
the supposed value thereof, the complainants would be astonished
if called upon to contribute their respective portions of the purchase
money; and, if they should meet such a demand with denials of lia·
bility, their denials would not be inconsistent with their averments
and representations of facts in this case, for even in the affidavit
they do not say that they promised to pay for mining property to be
purchased by Mallory. The defendant Mallory shows that the only
mining property in which he has acquired an interest in the Klondike
country was purchased by him with his own means, and there is no
showing to the contrary. The complainants show affirmatively that
they are ignorant as to the manner in which Mallory acquired the
property, and as to all of his transactions in relation thereto. They
offer no evidence that any part of the $150 given to Mallory previous
to his prospecting trip into the Methow and Slate Creek districts in
this state was expended in discovering or acquiring the property
which they now claim, or that Mallory acquired or discovered any
interest in said property within one year from the date of their
contract with him. Grub-stake contracts will be enforced bv the
courts, but only as other contracts; that is to say, it is not miough
for parties to assert that they have rights, in order to secure legal
protection, but they mnst be able to prove in each case a clear and
definite contract, and that by the terms and conditions of such con-
tract, and compliance therewith on their part, rights have become
vested. In this case the showing is insufficient, and the application
for an injunction must be denied.
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BALFOUR et al, v. PARKINSON et aL
(Circuit Oourt, D. Washington, N. D. January 31, 1898.)

1. VENDOR'S LIEN-PURCHASE-MONEY MORTGAGE.
Where, in a contract for the. sale of real estate, the parties agree that

the purchaser is to have time for the payment of the whole or any part of
the purchase moneJ', and that the vendor shall have a lien upon the property
as security for a deferred payment, to be evidenced by a mortgage, and a
mortgage is accordingly executed by the purchaser before the conveyance
of title has been consummated, the conveyance of the title, and the mort-
gage evidencing the vendor's lien, are in law one transaction, and the title
passes' from the vendor to the purchaser cum onere.

2. DEED-EsCROW-PREMATURE DELIVEUY TO GRANTEE.
Where a vendor's deed, and the vendee's purchase·money mortgage and

the notes secured thereby, are deposited in escrow with a third party, who
dellvers the deed to the vendee before the happening of the event upon
which delivery was conditioned, the vendor may thereupon rely upon the
delivery in escrow as a sufficient legal delivery to make the liability of the
vendee on his promissory notes absolute, and to render the mortgage ef-
fective.

8. MORTGAGE-PRIOR EQUITIES-NOTICE.
One who, at the time of loaning money on mortgage, has notice that the
mortgagor has not made full payment for the property, and that the deed
conveying the same to him is in escrow, is put upon inqudry, and charged
with knowledge of facts which he might have acquired in the exercise of
ordinary diligence and prudence,

4. SAME,
Notice of a prior unrecorded mortgage is sufficient to deprive a subsequent

mortgagee of priority, even though he has already advanced part of the
amount secured by the later mortgage, if, when he acquires notice, he is
still in a position to rescind his agreement with the mortgagor, and resume
possession of the sum already advanced, without SUffering any loss.

5. SAME
In oI'der to entitle a mortgagor to priority over a prior unrecorded mort·

gage, he must establlsh that at the time of the delivery of the mortgage to
him the mortgagor had obtained possession of the property.

6. WAIVER,
In order to constitute a waiver of an existing t'lght, the mere actions of a

person, in the absence of an express R","feement of surrender, must ve such
as to evince clearly an intention in the mind of the actor to make the sur·
render,

Harold Preston, for complainants.
Thomas Burke, for defendant Hopkins.

HANFORD, District Judge. This is a suit in equity by Robert
Balfour, Robert Brodie Forman, and Alexander Guthde to foreclose
a mortgage executed by the defendants Parkinson and wife, covering
certain real estate situated in the business part of the city of Seattle.
It is unnecessary to describe with particularity the property mort·
gaged, but, for convenience of reference. it will be designated as lots
7,8, 9, and 10. Said mortgage was made to secure a loan of $60,000,
which money was expended by Parkinson in the erection of a building
upon lot '7. The defendant Charles Hopkins, by a cross bill, also
sets up a mortgage to him covering the same property, given by Park·
inson llnd wife, to secure part of the purchase price for Raid property,
amounting to $61,502.15. In his pleadings Hopkins claims that his


