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HUGHES v. GREEN et al.
{Circult Court of Appeals, Eighth Circuit. January 81, 1898.)
No. 914,

1, 87ATE AND FEDERAL COURTS—DISMISSAL OF STATE-CoURT SUIT—SUBSEQUENT
Svurt 1IN FEDERAL COURT.

That a plaintiff first commenced his action in a state court, and procured
its dismissal (leaving him free, under the local statute, to institute it anew),
is not a bar to a suit, seeking the same relief, subsequently brought by him
in the federal court of the same state, involving matter over which that
court has primary and original jurisdiction. 75 Fed. 691, reversed.

2. 8BAME—CONCURRENT SUITS—SUSPENSION OF PROCEEDINGS IN SEcOND SUIT.
‘While, as between two suits for the same relief in the enforcement of a
lien on specifie property, or similar purposes,—one in the state and the other
in the federal court,—the one in which process is first issued and served
must be allowed to proceed without interference from the other, the practice
Is not to dismiss, but to suspend action in the second suit until the first is
tried and determined. :

Appeal from the Circuit Court of the United States for the District
of Colorado.

W. J. Roberts (Felix T. Hughes and H. R. Hughes, on brief), for ap-
pellant.

T. A. Green, for appellees.

Before SANBORN and THAYER, Circuit Judges, and RINER,
Distriet Judge.

RINER, District Judge. This was a suit brought by Felix T.
Hughes, the appellant, against Thomas A. Green, Edward B. Green,
Thomas A. Green, Jr., Charles H, Green, and Amos V. Green, the ap-
pellees, in the circuit court of the United States for the district of
Colorado, for an accounting, and to foreclose a mortgage on certain
mining property located in Pitkin county, Colo. It is averred in the
bill that the mortgage in controversy was executed by the defendant
Thomas A. Green, and given to secure the payment of one certain
promissory note for the sum of $3,925, and three certain assignments
of an interest in a contract for attorney’s fees, dated as follows: One
for $10,000, dated March 31, 1893; one for $10,000, dated November
20, 1893; and the other for $1,500, bearing even date with the mort-
gage, viz. October 9, 1894. For the purpose of disposing of the ques-
tion before the court upen this appeal, it is unnecessary to state the
averments of tAe bill more at length. The record shows that on the
12th day of July, 1895, Felix T. Hughes, the plaintiff, brought a suit
in the district court of Pitkin county against the defendant Thomas
A. Green to foreclose this mortgage; that on August 15, 1895, he
brought a suit in the circuit court of the United States for the district
of Colorado against the same defendant, and asking the same relief;
that on the 16th day of May, 1896, the defendant Green filed a motion
in that case to dismiss it for the reason that a suit was then pending in
the state court, brought by the same plaintiff against the same defend-
ant, and concerning the same property mentioned and described in the
bill therein. The circuit court sustained the motion to dismiss.
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Thereafter, on May 29, 1896, and before the same had been set down
for hearing, the plaintiff dismissed his suit in the district court of Pit-
kin county, the order providing that the dismissal should be without
prejudice to the plaintif’s rights, and at his cost. June 16, 1896, the
defendant Green presented a motion in the district court of Pitkin
county to set aside the order dismissing the plaintiff’s suit, which mo-
tion the court overruled, and the defendant thereupon took an appeal
to the court of appeals of the state of Colorado. On the 29th day of
June, 1896, the plaintiff filed his bill in the circuit court in the present
suit.  As filed originally, the suit was against Thomas A. Green alone,
but by subsequent amendment the other defendants were made parties.
July 15, 1896, the defendant Thomas A. Green filed a motion to dis-
miss the suit, for the reasons stated in his motion to dismiss the formfer
suit, alleging in his motion that the suit in the state court was Stl!l
pending upon his appeal from the order of that court denying his appli-
cation to set aside the order dismissing plaintiff’s case. On the 29th
day of July, 1896, the circuit court sustained the motion_ to dismiss,
and dismissed the bill at plaintifi’s cost, and it is from this order dis-
missing the bill that the present appeal is taken. _

The sole question presented by this record is whether the proceeding
had in the state court was a bar to or abated the plaintiff’s right to
bring his bill asking for the same relief in the federal court. The law
of Colorado upon the subject of the divmissal of actions is as follows:

“Sec. 166. An action may be dismissed or a judgment of nonsuit entered, in
the following cases: First. By the plaintiff himself, at any time before trial,
upon the payment of costs, if a counter-claim has not been made. If a pro-
visional or ancillary remedy has been allowed, the undertaking shall thereupon
be delivered by the clerk to the defendant, who may have his action thereon.
Second. By either party, upon the written consent of the other. Third. By
the court, when the plaintiff fails to appear on the trial, and the defendant ap-
pears and asks for the dismissal, Fourth. By the court, when upon trial, and
before the final submission of the case, the plaintiff abandons it. Fifth. By
the court, upon motion of the defendant, when upon the trial, the plaintiff fails
to prove sufiicient case for the jury. The dismissal mentioned in the first two
subdivisions shall be made by an entry in the clerk’s register. Judgment may
thereupon be entered accordingly.

“Sec. 167. In every case, other than those mentioned in the last section, the
judgments shall be rendered upon the merits.,” Sess. Laws 1887, p. 149.

Clearly, under this statute, the dismissal of an action by the court on
motion of the plaintiff is not an adjudication upon the merits, which
can be pleaded in bar of a subsequent proceeding involving the same
subject-matter in the same, or any other, court. The cases holding
that under the provisions of the federal removal acts & plaintiff, who,
having instituted his suit in a state court, has been subjected to a cross
action, or by amendment of his opponent’s answer has become a de-
fendant, i8 not entitled to remove hig suit, on the ground that he must
abide the forum originally selected, are not applicable here. While
it is true that Hughes, having brought his action in the state court,
could not, under the acts of congress, remove his suit directly to the
federal court, the fact that he had first commenced his action in the state
court, and, upon leave, dismissed his case upon the payment of costs, is
not a bar to, and will not abate, a suit seeking the same relief, subse-
quently brought in the circuit court, involving matter over which that
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court has primary and original jurisdiction. The record shows that
the plaintiff is a citizen of the state of Iowa, and that the defendants
are citizens of the state of Colorado, and that the property described

»in the mortgage is located in the state of Colorado. The circuit court
had jurisdiction, concurrent with the state court, over the parties and
the subject-matter; and the plaintiff might have brought his suif in
the circuit court originally, and, before going to trial upon the merits,
dismissed it, and commenced over again in the same court, or filed his
suit in the state court. Tn either case the original pendency of the
suit in the circuit court would not operate as a bar to, or abate the
plaintift’s right to prosecute, the second suit. It is insisted, however,
that the order dismissing the suit in the state court is not operative,
because of the appeal taken in that case by the defendant. While this
contention may well be doubted (Railway Co. v. Twombly, 100 U. S.
81), yet we do not deem it necessary to consider or decide that ques-
tion, as the order of the circuit court dismissing the bill cannot be sus-
tained, even if the contention of counsel is true. The rule is perfectly
well settled that, where two suits are pending between the same
parties,—the one in the state and the other in the federal court,—the
object of both suits being to secure the same relief, where the relief
sought is the enforcement of a lien against specific property, to admin-
ister trusts, or liguidate insolvent estates, and in all other suits of a
similar nature, where in the progress of the litigation the court may
be compelled to assume the possession and control of specific personal
or real property, the court which first acquires jurisdiction by the
issue and service of process must be allowed to proceed with the hear-
ing of the case to final judgment or decree, without interference on the
part of the other court wherein the suit is pending. The practice in
such cases, however, is not to dismiss, but to suspend further action in
the second suit until the first suit is tried and determined. In the
case of Zimmerman v. So Relle, 25 C. C. A. 518, 80 Fed. 420, Judge
Thayer announced the rule in the following language:

“It would be manifestly improper, however, to order a dismissal of a second
suit because of the pendency of a prior suit between the same parties in those
cases where the bringing of the second action was a necessary or proper step
elther to create or preserve a lien, or to avold the bar of the statute of limita-
tions, or to give due notice by lis pendens of the plaintiff’s rights, or to guard
against the results of a possible dismissal of the first suit before its determina-
tion upon the merits. * * * Indeed, considering the numerous reasons which
may render it advisable and not improper to commence a second suit, although
a prior suit is pending, in which the plaintiff’s rights may be fully adjudicated,
we think it is the better practice in all cases to pursue the course last indicated
when a plea of lis pendens is interposed and sustained. The mere pendency of
a second suit, if no action Is taken therein, does not affect the orderly prosecu-
tion of the first suit, and the court is much better able to determine after the

first suit has ended whether it is necessary or proper to grant further relief im
the action which was last brought.”

The decree of the circuit court must be reversed, and the cause
remanded, with instructions to that court to overrule the motion ta
dismiss.
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CITY OF TACOMA v. WRIGHT et al,
(Circuit Court, D. Washington, W. D. Japuary 26, 1898.)

1. ReMovaL oF CAauseEs—LocAL PREJUDICE.

Under section 2 of the judiciary act of March 3, 1875 (18 Stat. 470), as
amended by Act Aug. 13, 1888 (25 Stat. 433), relating to removal of suits
to the circuit court on the ground of prejudice or local influence, the evi-
dence necessary to support the federal jurisdiction does not have to prove
morally that the petitioning defendant cannot obtain a just decision in the
state court, but it is only necessary to present to the circuit court evidence
suitable to the case, and sufficient to prove legally that prejudice and local
influence does exist which will naturally operate to the disadvantage of the
defendant in the trial of his case before a state tribunal.

2 SaME—EFFECT OF STATE STATUTE.

A state law which merely authorizes a change of venue, in the discretion
of the court, on the ground of local prejudice, without giving to a defendant
the right to remove the cause, does not affect In any way his right to re-
move it into the circuit court.

On Motion to Remand to the State Court,

Ben Sheeks, for complainant.
Charles 8. Fogg and Silas W. Pettit, for defendants.

HANFORD, District Judge. 'This is a suit in equity, commenced
in the superior court of the state of Washington, for Pierce county,
by the city of Tacoma, a municipal corporation of the state of
‘Washington, against C. B. Wright, a citizen of the state of Penn-
sylvania, and several others, who are citizens of the state of Wash-
ington. The defendant Wright filed in the superior court his peti-
tion and bond for removal of the cause into this court, and in his
petition for removal alleged, as his ground for removal, “that, from
prejudice and local influence, he will not .he able to obtain justice
in your honorable court, or in any other court of the state of Wash-
ington to which he may, under the laws of the state of Washington,
have the right, on account of such prejudice or local influence, to
remove said cause” An order was entered accepting the petition
and bond, and directing the cause to be certified to this court. Said
defendant has also petitioned this court to take jurisdiction, and
has filed several affidavits tending to prove that in the city of Tacoma,
during several years preceding the commencement of this suit, there
has been public denunciation of the defendant Wright and his asso-
ciates, on account of the transactions out of which this lawsuit has
arisen, and that there has been, and is, in the minds of a great num-
ber of citizens of Tacoma, a strong belief that the people of Tacoma
have been defrauded in said transactions, and a disposition to hold
the defendant Wright responsible therefor. The plaintiff has filed
in this court a motion to remand the cause, supported by affidavits
‘controverting the affidavits on the part of said defendant.

The amount at stake in the litigation is so large in proportion to
the amount of taxes annually collected in Tacoma that it is argued
every taxpayer of the city and county has a direct pecuniary inter-
est sufficient in amount to create a presumption of bias. I am sat-



