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soon as practicable after her arrival at Hampton Roads. The court
met on January 25, 1897. We are unable to discover any irregu-
larity or anything which was prejudicial to the petitioner in changing
the date of the trial. Upon a careful review of the whole record, we
find nothing which warrants the court in granting the prayer of the
petitioner. Petition denied.

UNITED STATES v. PETTUS.
(Circuit Court, W. D. Tennessee. November 27, 1897.)

No. 2,052.
1. INDICTMENT-DEMURRER.

Counts of a demurrer to an indictment for perjury committed In an elec-
tion contest will be overruled when the indictment is therein treated as one
charging fraud at the election itself, instead of perjury at the contest pro-
ceedings.

2. SAME-SUFFICIENCY.
Under Rev. St. § 5392, an Indictment tor perjury Is SUfficient It the word

. "knowingly" is omitted, and the indictment charges the crime as bavlng
been "willfully" committed.

8. PERJURy-WHEN INDICTMENT WII,L LIE.
An indictment for 'Perjury will lie, though the proceedings in which the

alleged perjury was committed are not concluded at the time the Indict-
ment is returned.

4. SAME-TRUTH Mus'r BE ALLEGED.
An indictment which charges perjury with respect to several facts sworn

to by accused, and sets. forth his testimony thereupon, followed by allega-
tions that such testimony is untrue, and that accused, at the time of his
testimony, did not believe such statements to be true, Is Insufficient, as it
does not set forth the truth of the facts In respect to which he is charged
with false swearing.

G. ALLEGATIONS.
A count of an indictment charging perjury, and setting forth severlll

alleged false statements of accused as to several distinct alleged fraudu-
lent transactionS occurring at an election, Is insufficient if it does not point
out the particular fraudulent transaction in regard to which the accused
is charged with false swearing.

6. SAME-PERJURy-MATERIALITY OF FALSE STATEMEN1'S.
A demurrer will lie to a count of an indictment for perjury when it ap-

pears that the testimony alleged to be false could not be material in the
action in which it was given, under the statement of the Issues as con-
tained in such count.
Henry E. Pettus was indicted for perjury committed in an election

contest, and demurs to the indictment.
Chas B. Simonton, U. S. Atty., and Thos. M. Scruggs, Asst. U. S.

Atty. .
Ge(). B. Peters, C. P. Roberts, G. T. Fitzhugh, and T. H. Jackson,

for defendant.

HAMMOND, J. The suggestion of the district attorney that the
vice of the argument in favor of this demurrer is in treating this in-
dictment as if it were one charging frauds committed at the election,
whereas it is only an indictment for perjury committed in giving tes-
timony in a contested election case, is quite true, as to several of
the grounds of demurrer, and much of the argument. But it is not
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true RSto all of them. It applies to the third, fourth; seventh, and
eleventh grounds of the demurrer, and they are therefore overruled.
The corner stone of this indictment is the pendency of an election

contest for a seat in congress before the house of representatives at
Washington; and we need not go behind that, into any inquiries as
to the election itself. The charge here is that perjuries were com-
mitted by the defendant, in giving his testimony in that proceeding;
and whether conAidered in relation to the jurisdiction of the court. or
the sufficiency of the indicment, all that need be averred is that
there was a contest pending, and that the alleged false swearing was
done in that proceeding, which is sufficiently averred in this indict-
ment.
The tenth ground of the demurrer is overruled, because the Revised

Statutes of the United States (Aection 5392) omits the word "know-
ingly," and only uses the word "willfully," which, presumably, was
considered as including the other. At all events, the omission of the
wordwas, no doubt, intended to settle the aggravated controversy in
the books about distinctions between the two words, "knowingIJ"
and "willfully"; and now, under the statute, only the word "willfully"
need be used. .
The twelfth ground of the demurrer is also overruled, because it is

not conceived to be absolutely necessary that the proceeding in which
the alleged perjury was committed shall ended before an iudict-
ment can be had.' , It is true that oue of the authorities cited by de-
fendant's counsel says that it is customary to withhold the indict-
ment until it has been ended, but it is not decided that an indictment
will not lie until the original proceeding has been concluded.
But the first, second, fifth, sixth, eighth, and ninth grounds of this

demurrer are well taken, and will be sustained. They may all con-
veniently be treated together.
There are no pleadings known to the criminal law which require

greater precision, certainty, and particularity than those relating to
the crime of perjury. 2 Russ. Crimes, p. 631. To such an extent
had this requirement of particularity gone that at one time it was
almost impossible to draw an indictment for perjury which would
stand the scrutiny of courts in respect of its precision; and therefore
statutes have been passed, both in England and the American states,
for the purpose of eliminating all that which was considered unnec-
essarily exacting in this regard. Yet there remains, in the substan-
tial averments of an indictment for perjury, a requirement for accu-
racy, certainty, and particularity that cannot be avoided by even the
most liberal of these statutes. Our own statute (Rev. St. § 5392 et
seq.) is one of the simplest and most liberal of modern statutes re-
lating to the offense; but it will be found, I think, that it has pre-
served to the fullest extent the essential elements of the old crime,
and the forms of indictment under it must still conform to the de-
mands of the offense as defined in this statute. We have another
statute which enacts that no indictment shall be deemed insufficient
because of any defect or imperfection in matter of form, but all mat·
tel'S of substance are still required. Rev. 131. 1025.
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It is entirely true that perjury may be predicated of a false state-
ment that has any tendency to prove or disprove the matter in issue,
and even of that which only circumstantially tends to prove or dis-
prove it, as where a party willfully misstated the color of a man's
coat, or willfully misstated the credit of another witness. 2 Russ.
Crimes, 642. And therefore the question of materiality often de-
pends almost entirelyupon the competency,relevancy, or admissibility
of the circumstance to which the false oath related; and, however
trivial the circumstance may seem, yet, if it be material, the indict-
ment will lie. But whether the indictment be founded on an oath
like that, or others of a graver import, in perjury, as in all other of-
fenses, a fundamental requirement is that the defendant shall, from
the allegations of the indictment, understand precisely what he, is
called upon to defend. This is a constitutional requirement with us,
which not even a statute can evade or avoid. Oonst. Amend. art. 6.
In an indictment for perjury committed in an insolvent debtor's

court, it was alleged that the defendant swore, in substance, that his
schedule contained a full, true, and perfect account of all debts ow-
ing to him at the time of presenting his petition, whereas the said
schedule did not contain a full, true, and perfect account of all debts
owing to him at that time, and this is all there was in the indictment;
but Lord Tenterden, after consultation with all the other judges, held
that it was insufficient, because it was quite impossible that the de-
fendant could know, from allegations so vague and indistinct, what
was to be proved against him, and this allegation conveyed n9 infor-
mation whatever of the particular charges agaipst which the defend-
ant ought to be prepared to defend himself. Rex v. Hepper, Ryan &
M. 210. And, to show what is meant by this, it will be found in
Whart. Prec. In'd., that such an indictment should go on, and aver,
not only that the schedule did not contain a full and true and perfect
account of all debts owing to him at the time, but should have dis-
tinctly averred those which had been left out; as, in the form given.
where the charge was that the schedules did not contain a true in-
ventory of his estate as sworn to, it properly averred in the indict-
ment that he was interested in and owned, individually and as a part-
ner, the following estate, to wit (here enumerating the items of prop-
erty which had been omitted from the schedules). Whart. Pree. Ind.
584. 'l'hat is precisely the matter with this indictment. It does not,
certainly, in the first count, contain the least information, by any aver-
ment, of any particular fraud, trick, or other unfairness at the elec-
tion which would notify the defendant of the untruthfulness of his
oath in respect of which he was called to defend it. If it be con-
ceded that the issues between the contestant and the contestee, pend-
ing before the house of representatives, were of the broadest character.
so that they would include and make material the allegation of falsity
contained in this count, the count does not point out with certainty
and particularity any fact or circumstance which is to be relied upon
by the government to show that the defendant's oath was false. You
do not have to put the evidence of the fact in the indictment, undoubt·
edly; but you do have to point out the fact or the conduct or the act
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to which the evidence will relate, with such specific averment as will
enable the defendant to know what he has to defend. This count
avers the false oath to have been that the defendant was present dur-
ing the whole time the ,,"ote was proceeding and while the ballots were
being counted, and that there was not any fraud or unfairness prac·
ticed by any of the election officers at the said poll, and that there
was not any fraud, trick, or other unfairness at the said election, that
he knew of, and none of his own knowledge, and that, to his knowl-
edge, the votes, as cast, were fairly and honestly counted. And then
comes this averment of negation:
"Whereas, it was not and is not true, and at the time or so swearing the said

Henry E.,Pettus did not believe it to be true, that there was not any fraud
or unfairness practiced by any of the election officers at the said poll, and that
there was not any fraud, tricl" or other unfairness at the said election, and
that he knew of none of his own knowledge, and that, to his knowledge, the
vates, as cast, were fairly and honestly counted."
This amounts properly to an allegation of the falsity of the oath,

but that is not enough. The indictment should have gone on, and
pointed out to the defendant, with sufficient certainty to notify him
what he was called on to defend, the particular fraud, trick, or unfair-
ness that would be proved within his knowledge to show that he had
sworn falsely, and, as to the second,averment, the particular unfair-
ness and dishonesty in counting the vote. There is not one word or
syllable in this indictment to give him any such information, and it is
not possible for that count to be sustained under the most liberal
rules of pleading in respect of the offense of perjury. It is not nec-
essary to consider any.of the other objections that are made to it by
this demurrer. The opinion of the court of appeals of Texas in the
case of Gabrielsky Y. State, 13 Tex. App. 428, very satisfactorily col·
lects the authorities upon this subject; and states that it was well set-
tled at common law, by all the authorities, that it was insufficient to
merely negative, and declare to be false, the oath of the defendant,
without stating the truth in regard to the fact. It is not sufficient
that you shall say that the defendant swore falsely, but you must aver
the truth as it appears in the facts, so that its falsity may appear, and
he may know wherein the falsity lies. Says the court in that case:
"It is a constitutional right of the defendant to be informed by the indict-
ment, in plain and intelligible words, of the nature of the charge against him,
and with that degree of reasonable certainty which will enable him to pre-
pare his defense. He should be told in the indictment wherein, and to what
extent, the statements alleged to have been made by him were false, that he
may know certainly what he is called upon to answer."
Under this rule there can be no question about the insufficiency of

the first count of this indictment. No case has been cited by the dis-
trict attorney to the contrary of this.
The second count in the indictment is somewhat more specific, but

still falls entirely below the requirements of the rule just stated. It
is only more specific because the alleged false oath pleaded in this
count itself relates to a more particular fact than that pleaded in the
first count, but, not more than the other count does this one tell us
what the truth was; but f more especially, it does not inform the de-
fendant in respect of what fact the truthfulness of his oath is to be
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challenged. Giving, as before, the widest scope to the averments of
the indictment as to the materiality of the matter inquired about in
the alleged false oath, and we have it stated here that the said defend-
ant did swear and depose that he and the other officers of election
"moved the table back to the rear, as it was cold, and made a fire."
This is· the first substantive fact sworn to by the defendant. Then
he swore "that he knew it was a' cold day." This is the second sub-
stantive fact sworn to by him. 'l'hen, "that he sat in there (meaning
in the polling room) all day with his overcoat on," which is the third
substantive fact sworn to by him. Then, again, "that the sun may
have been warm outside, but it was as cold as fits in there," being
the fourth substantive fact sworn to by him. Yet again, "that the
night was very frosty and cold, and that we (meaning himself and the
other judges and officers of the election) made a fire in the building
once or twice during the day," which is the fifth substantive fact
sworn to by him. And then, taking up another subject, the allega-
tion is that he swore "that he had no objection to a few or limited
number witnessing the count, if it could have been confined to a few
representing both parties (meaning a limited number of electors wit-
nessing the count of the vote)," which is the sixth substantive fact
sworn to by him. Proceeding in regular form, the indictment says:
"Whereas, in fact, it was not and is not true, and at the time of so swear-

ing and'deposing the said Henry E. Pettus did not believe it to be true, that
he, the said Henry E. Pettus, and the other judges and officers of the election.
moved the table back to the rear because it was cold, and made a fire, or
that he knew it was a cold day. or that it was as cold as fits in there (mean-
ing in the polling room), or that the night was very frosty and cold, or that
he would have been willing for Ii few electors to have witnessed the count."

It will be observed that this averment of the indictment just quoted
does not say that they did not move the table back, nor that it was
not cold, nor that they did not make a fire, nor that it was not a cold
day, nor that he did not sit in the polling room all day with his over-
coat on, nor that it was not "as cold as fits in there," nor that the night
was not frosty and cold, nor that they did not make a fire in the build-
ing once or twice during the day, which would have given the defend-
ant sufficient notice of the facts about which the truth of his oath
was challenged by this indictment; but it only says that they did not
move the table back because it was cold, etc., including aU the
above-stated facts except the sixth; and it does not, by any averment,
state the true reason why they moved the table back, nor any conduct
or act of the defendant, or within his knowledge, which would show a
different reason from that alleged in his oath. We are left entirely
in the dark by this indictment as to any particular or certain facts
or conduct of the defendant upon which the government will rely to
show that he had another reason-presumably, in the view of the gov-
ernment, a fraudulent reason-for moving the table back. It is not
averred, even in the most general terms, that they moved the table
back for the purpose of facilitating a false and fraudulent count in
the election, and the particular acts of fraud are not specified, if any
were committed; and so the defendant is no more advised, under this
count in the indictment, than he is under the first count in the indict-
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ment, as to the reasons for a challenge of the truth of his oath on this
occasion, so that he may be prepared to defend against that which
may be shown against him.
The third count in the indictment might be said to be 80mewhat

more specific than the second, but it is hardly so when we come to
analyze it in the view of the rule of law above stated, requiring the
defendant to be notified of the charges that are made against him.
Perhaps the objection that this count in the indictment does not show
that the subject-matter of the alleged false oath was material to the
issue between the contestant and the contestee for the seat in con-
gress would be quite as fatal as that we have been considering, but
we will pass that for a moment, and again give the broadest indul-
gence upon the subject of materiality in favor of the averments of the
indictment upon that subject. In this count it is charged that the
defendant swore "that he saw quite a number of colored lay
down the ticket they brought with them to the polling place upon
the table at the polling place, and pick up a Democratic ticket (mean.
ing a ticket which had Carmack's name on it for congress, instead of
Josiah Patterson's), and vote the same," which is the first substan·
tive fact sworn to by the defendant, and "that one of the judges,
C. H. Hare, kept a count of such changes of tickets by the colored
people, and that he knew it was between forty and fifty," which is the
second substantive fact sworn to by the defendant. And tlien this
averment follows:
"Whereas, in fact, it was not and is not true, and, at the time of so swearing

and deposing, the said Henry E. Pettus did not believe it to be true, that
between 30 and 40 colored voters, or any number of colored voters, when pre-
senting themselves at the said polls to vote, threw down their ticket, and took
up a Democratic ticket, and voted the same."
This averment-and the whole count-seems to abandon the second

of the substantive facts above mentioned, and does not even aver that
it was false, and only charges that the first was false. Now, if it be
conceded that it was a material fact, tending to prove or disprove the
issue between Patterson and Carmack before the house of representa-
tives, that anyone should swear that he saw between 30 and 40 vot-
ers lay down one ticket, and take up another, and vote it for Car-
mack, without swearing that the tickets laid down were PatterS'On
tickets. which this indictment does not aver, still there is no aver-
ment here that these 30 or 40 voters, or anyone or more of them,
who did not throw down their tickets, and did not take up a Demo-
cratic ticket and vote the same, voted any other ticket, whether for
Patterson, or some other candidate for congress. It is true that this
count in the indictment is particular to allege that this was sworn as
to "quite a number of colored voters," and possibly it is left to be in-
.ferred that the colored voters voted for Patterson, or did not vote for
Carmack; but the indictment does not say this, and does not notify
the defendant that the government will undertake to show that all the
colored voters. or that the colored -voters generally, voted for Patter-
son, or for some other than Carmack, as sworn to in this oath of the
defendant, thereby notifying him of the nature of the charge against
him with that particularity required by the rule above stated. Nor
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does the oount aver that any less number than 30 or 40 colored voters
voted for'Carmack, so that the defendant would know that the gov-
ernment would try to show upon the trial that not so many as 30 or
40 colored voters voted for Carmack. We are left just as much in
the dark as to what the truth was about the colored voters, in respect
of this, as in the other counts of the indictment just considered.
Nothing can be left, in criminal pleading, to mere intendment, and
whatever intendments are to be based upon the description of these
voters as colored voters will not answer the rule of particularity in
pleading.
But if we are mistaken in the application of the above rule to this

count in the indictment, and if it be correct to say that, owing to the
nature of the fact itself about which the alleged false oath was made,
the mere denial of its truth is sufficient to put the defendant on no-
tice of what he is to meet, namely, the truth of the fact whether 30
or 40 colored voters laid down another ticket, and took up a Carmack
ticket, and voted it, yet there is another fatal objection to this count.
The count avers that, in taking the defendant's testimony on the oc-
casion of his examination in the contested election case, it "was a
material inquiry to know and be informed why, in the returns of the
election at the said poB in Mason, Tennessee, on the 3d day of No-
vember, 1896, the contestant, Josiah Patterson, was credited with only
41 votes, and whether all the votes really cast for him as a candi-
date for congress of the United States for the Tenth congressional
district of Tennessee, in said election, were honestly and fairly count-
ed for him." That is the statement of the issue by which the ma-
teriality averred in the count is to be tested. It is so stated for the
purpose of showing the materiality of the fact involved in the false
oath, and its tendency to prove or disprove this particular issue, so
pleaded, must be the only test of the materiality of the oath. It
might be material to some other issue between Patterson and Car-
mack in their contest, or it might' be material to the general result,
or it might be material as to the credibility of the witness, and in
some phases of the contested election case the testimony might be
important; but, in our scrutiny of this indictment, we are required to
confine our judgment as to the materiality of this oath to the precise
and particular issue above stated, which is why Patterson wascred-
ited with only 41 votes at that polling place, or whether all the votes
really cast for him as a candidate for congress were honestly and
fairly counted for him.
Now, the averment of the indictment is that the defendant swore

that he saw "quite a number of colored voters lay down the ticket
they brought with .them to the polling place, upon the table at the
polling place, and pick up a Democratic ticket (meaning a ticket which
had Carmack's name on it for congress, instead of Josiah Patter-
son's), and vote the same." It is not averred that he swore that the
ticket whIch they brought with them to the polling place, and laid
down upon the table, was a ticket with Josiah Patterson's name upon
it. There is no such averment in the indictment, unless it is to be
inferred from the allegation that those were colored voters, and that
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the colored voters came to the polls with a Patterson ticket, which in·
ference, in criminal pleading, is not permissible, as we have already
stated.
The innuendo of the clause above quoted does not aver this: that

the defendant, by taking the oath in the form and phrases that he
did, lneant that the ticket that they brought with them aud laid
down was a ticket with Josiah Patterson's name upon it. The oath
was, as averred in the indictment, that these colored voters picked
up a Democratic ticket (meaning a ticket which had Carmack's name
on it for congress, instead of Josiah Patterson's); but that innuendo
only interprets the meaning of the words "Democratic ticket," and
cannot be at all held to go further, and say that the defendant meant
by his oath that they laid down a Patterson ticket and took up a Car·
mack ticket. They might have laid down a ticket without any name
on it for congress, or with some other man's name than Patterson's.
and we might imagine many other kinds of tickets that they would
lay down at a general election, for reasons satisfactory to them-
selves; and, to the issue as above defined by the count itself, the
laying down of any other ticket than a Josiah Patterson ticket would
be wholly immaterial, inconsequential, and utterly irrelevant; and to
that particular issue which is pleaded in the count itself there could
be no connection made with such action of the voters, without aver-
ment of the essential fact. It is not at all material to that issue. as
stated, how many votes Carmack got, nor whether these 30 or 40
colored voters laid down one ticket, and picked up another with his
name upon it, and voted it; for the issue stated is, did Josiah Patter·
son get, at that polling place, more than 41 votes? not whether he
got more or less than Carmack; and were the votes that he really got
fairly and honestly counted for him? Now, is it not apparent that
in order to be material to that issue, in some form, this count should
have averred that these 30 or 40 voters, or some other 30 or 40 voters,
or any number of voters,-all colored voters, if you please,-voting
at that election, voted for Josiah Patterson? But this is nowhere
alleged in this indictment. It is not alleged that he received more
than 41 votes at the election, within the knowledge of the defend-
ant, DOl' that the votes counted for him by the election officers were
not the real number of votes that he received; nor is it alleged in any
way how this transaction about the 30 or 40 colored voters throwing
down one ticket, and picking up another with Carmack's name upon
it, and voting it, affected this issue, as pleaded in the count. In other
words, the issue as stated for the test of materiality, as it must be in
the pleadings, is one thing, and the fact stated, as sworn falsely,
might have no relation to it; nor does any averment that we can lay
hold of in any sense connect the two together, unless it be upon the
inference already stated, that the colored voters were voting for Pat·
terson; and that is not averred as a fact, and is left entirely as a
mere matter of inference. Therefore it does not appear that the
alleged false oath was at all material to the issue which is pleaded by
the count itself as the test of its materiality. It will not do to say
that this might be material to some other issue, or to the general
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result of the contested election case, or that it would go to the credi-
bility of the witness. The averment of the indictment itself cuts off
all such considerations as this, by specifying the particular issue to
which the alleged false oath related. For these reasons the demurrer
to this indictment will be sustained.

HART v. UNITED STATES.

(Circuit Court of Appeals, Third Circuit. January 18, 1898.)
No.2.

1. NEUTRALITY LAWS-MILITARY EXPEDITION-QUESTIONS FtlR JURY.
Whether the men and munitions of war for which the accused furnished

transportation constituted a "military expedition," In the meaning of the
statute, or the men were traveling as Individuals, without organization or
concert of action, and the arms and munitions were carried as articles of
legitimate commerce, and whether the accused had guilty knowledge of
the facts constituting the military expedition, If It were such, are questions
for the jury, under proper instructions, when from the evidence a con-
clusion adverse to the accused may rationally be reached.

2. SAME-PROVIDING TRANSPORTATION.
One who provides the means for transporting a military expedition on any

part of its journey, with knowledge of its ultimate destination and unlaw-
ful character, is punishable under Rev. St. § 5286.

8. CRIMINAL LAW-INSTRUCTIONS-ExPRESSION OF OPINION ON THE EVIDENCE.
A federal judge may express his opinion as to the weight and effect of

the evidence, If at the same time he clearly Informs the jury that they are
the sole judges of all questions of fact.

4. SAME-CONDUCT OF TRIAL-ADMISSION OF EVIDENCE.
The refusal of the trial judge, after the evidence on both sides has been

closed, to permit defendant to examine another witness, Is a matter of dis-
cretion and not reviewable.

1>. SAME-SENT:ll:NCE TO STATE PENITENTIARY.
The sentencing of a federal convict to the penitentiary of Pennsylvania,
with a provision that he shall be subject In all respects to the same disci-
pline and treatment as state convicts, Is not a sentence to hard labor. It
adds nothing to the punishment described by the statute, but relates only
to prison government and control.
Acheson, Circuit Judge, dissenting.

In Error to the District Court of the United States for the Eastern
District of Pennsylvania.
This was an indictment against John D. Hart for alleged violation

of the neutrality laws, by furnishing transportation for a military
expedition directed against the Spanish government in Cuba. The
defendant was convicted in the court below (78 Fed. 868), and there-
upon sued out this writ of error.
Wm. W. Ker and George Gray, for plaintiff in error.
James M. Beck (Francis Fisher Kane, on brief), for the United

States.
Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT-

RICK, District Judge.

DALLAS, Circuit Judge. The gravity of this case has been elo-
quently but needlessly adverted to by counsel on either side. Its


