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Intrusted to a judicial tribunal. The jurisdiction to determine the title to a
public office belongs exclusively to the courts of law, and is exercised either
by certiorari, error, or appeal, or by mandamus, prohibition, quo warranto.
or information jn the nature of a writ .of quo warranto, according to the cir-
cumstances of the case, and the mode of procedure established by the common
law or by statute." Pages 210, 212,1.24 U. S., and pages 487, 488, 8 Sup. Ct.
The principles thus declared control the jurisdiction in this case. It

follows that the application for an injunction pendente lite must be
denied, and the rule nisi discharged, and it is so ordered.

NEW YORK NEWS PUB. CO. v. DE FREITAS.
(Circuit Court of Appeals, Second Circuit. January 7, 1898.)

No. 17.
LIBEL-INSTRUCTION AS TO DAMAGES-DISCRETION OF JURY.

In an action for publishing a libel charging plaintiff with a grave crime,
it is not errol' to refuse to instruct the jury that they may find a verdict
for nominal damages, though the evidence· may warrant such a verdict,
the amount of damages awarded being discretionary with the jury, within
the evidence.

In Error to the Circuit Court of the United States for the Southern
District of New York.
This was an action for libel by De Freitas against the New York

News Publishing Company. There was judgment upon a verdict for
plaintiff, and defendant brings error.
Delos McCurdy, for plaintiff in error.
S. R. Ten Eyck, for defendant in error.
Before WALLACE and LACOMBE, Circuit Judges.

PER CURIAM. Error is assigned to the refusal of the tl'ial judge
to instruct the jury that they might find a verdict for nominal dam-
ages. The action was libel, and the libel imputed to the plaintiff
complicity in the theft or embezzlement, recently discovered at Rio
Janeiro, of a large sum of money. The libel was published in a news-
paper of New York City, having no circulation outside of that local-
ity. The plaintiff was a citizen of Brazil, residing in Rio Janeiro, and
keeping hotel there at the time. The evidence authorized the jury
to find that the article was published by the defendant without ac-
tual malice, as a news item received from a reputable news agency
in the usual course of business. The trial judge instructed the jury
that, although there was no proof of actual damages in the case, the
law presumed the plaintiff had been injured in his feelings and rep-
utation by the publication of the libelQus article, and that they were
authorized to award to him compensatory damages. He subsequently
instructed them that there was no evidence that the plaintiff himself
had ever seen the libelous article, or that it had ever been read by any
resident of Brazil, and that there was no evidence that the plaintiff
had been injured by it in his business, property, or social status. He
was requested for the defendant to instruct the jury that, if they
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found that the article was published without malice, in good faith,
and in the usual course of business, they might find a verdict for nom·
inal damages. This instruction was refused.
The law implies damages from a publication of a libel, as in all

other cases of actionable wrong, and a party is ordinarily entitled to
a substantial recovery if the libel has imputed to him a grave crime
or a degrading offense. Nevertheless, there are cases in which it is
apparent, from the peculiar facts attending the publication or the
situation of the plaintiff, that the real injury has been inappreciable,
and the wrong practically inconsequential; in which cases it is the
province of the jury, in the exercise of their discretion, to award small
damages or nominal damages only. Whether the circumstances in
evidence in the present case were such as wonld have justified a vel"
diet for nominal damages only is a question which we are not called
upon to decide. Assuming that they were, and that the instruction
requested for the defendant might have been properly given, the re-
fusal was not error. The instruction was one to be given or with-
held, in the discretion of the trial judge. He had instructed the jury
that they were to award compensatory damages, and had called their
attention to the fact tending to show that the plaintiff had not suf-
fered in his feelings, nor to the extent ordinarily incident to the pub-
lication of a libel in other respects. It was no more his duty to in-
struct them that they might award nominal damages than it would
have been to instruct them that they might award ony other specified
amount. The case was not one in which nominal damages only were
recoverable. Having given them the correct rule of damages, he prop-
erly left it to their discretion to ascertain what sum would adequately
compensate the plaintiff. They were at liberty, upon the evidence, to
find damages in a nominal sum, or any larg-er sum which mig-ht not be
excessive. We find no error in the rulings on the trial, and the judg·
ment is therefore affirmed.

PERSON v. FIDELITY & CASUALTY CO. et al.

(Circuit Court, W. D. Tennessee, W. D. December 20, 1897.)
No. 3,414-

1. PRACTICE AT LAW-MoTION TO
An action at law may be dismissed on motion when it appears that the

original plaintiff had no title to the cause of action, and that the substi-
tuted plaintiff is In no sense a successor to or in privity with him, and is
wholly independent of him in respect to any legal relations to the matter
in controversy.

2. SAME-ACTION BY PRE1'ENDED ADlIUNISTRATOR-SUBSTITUTION OF PI,AINTIFF.
An order was made by a probate court appointing an administrator, but

he never qualified, and no letters of administration were issued. He
.nevertheless commenced an action at law as administrator, but afterwards
filed his resignation with the probate court, whereupon another person
was appointed, who qualified and received letters of administration. This
latter appointment was as an original administrator, and not as admin-
istrator de bonis non. This administrator procured an amendment to
be made in the action at law SUbstituting him as plaintiff. Held that,
as the original plaintiff had no title to the cause of action, and the sub-
Btl.tuted plaintiff was in no sense a successor to' or .in privity with him,


