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The judgment against Wood and his bondsmen, rendered in the case
of Railroad Co. v. Wood, in the supreme court of the state of New
Hampshire for the county of Hillshoro, eonclusively settled the fact
that Wood was indebted to the railroad company, and that Wood’s pre-
vious discharge in bankruptcy did not discharge the indebtedness. As
the judgment rendered in the case mentioned was satisfied by Graves
and Bailey, Wood became, and was, indebted to Graves and Bailey for
the amount thereof. As Wood was indebted to Graves and Bailey,
the deed of Texas lands in part payment and settlement of such indebt-
edness, though given under duress of imprisonment, was not absolutely
void, but, at most, voidable. The action thereafter instituted by Wood
against Burns and Graves and Bailey in the superior court of Suffolk
county, state of Massachusetts, for damages for false imprisonment,
was certainly not a repudiation of the above-mentioned deed. It ought,
rather, to be viewed as a ratification. This deed, executed June 19,
1882, outstanding, the failure of Wood to institute proceedings to
avoid the same until the commencement of the present suit was laches,
which, in a court of equity, should estop Wood and his heirs from dis-
turbing any title based upon the deed in question, for which value was
paid. On full congideration of the pleadings and all the facts and cir-
cumstances shown by the evidence, we conclude that the decree ap-
pealed from does substantial justice and equity between the parties,
and ought not to be disturbed. Decree affirmed.
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No. 642,

MorTaA6E PORECLOSURES—PLEADING—DEMURRER-—LIMITATION OF ACTIONS.
One who is made a defendant in foreclosnre merely because he claims
some interest in the mortgaged property, without any allegation in the bill
that he owes any part of the debt, or is in possession of any part of the
property, or has the legal title thereto, cannot, by demurrer, set up the de-
fense of the statute of limitations.

This was a suit in equity by John 1. Blair against the Silver Peak
Mines, a corporation, and L. J. Hanchett, for the foreclosure of a mort-
gage. The cause was heard upon demurrer to the bill of complaint.

Rush Taggart and F. E. Murphy, for complainant.
Reddy, Campbell & Metson, for defendant L. J. Hanchett.

HAWLEY, District Judge (orally). This is a suit to foreclose a
mortgage executed by the Silver Peak Mines, a corporation, defendant
herein, in favor of complainant, Blair, to secure the payment of seven
bonds, executed October 1, 1879, aggregating the sum of $204,205.73.
The Silver Peak Mines is a corporation organized and existing under
and by virtue of the laws of the state of New York. The bonds and
mortgage were executed in that state. The property mortgaged is
gituate in the state of Nevada. The Silver Peak Mines has appeared
in this suit, and admits the indebtedness, and does not plead the statute

84 F.—47



758 +".» 84’ FEDERAL REPORTER.

of limitations int bar of the suit. L. J.-Hanchett is made a party de-
fendant. The only averments in the complaint in relation to him are:
(1) “That L. J. Hanchett is a citizen and regident of the city of Sacra-
mento, county of Sacramento, state of California.” . (2) “That the de-
fendant L. J. Hanchett has, or claims to have, some interest in, or claim
upon, said premises, or some part thereof, which claim or interest is
unknown to this complainant, and which interest or claim is subse-
quent to and subject to the lien of this complainant’s mortgage.” The
object of the second averment is to compel Hanchett to answer, and set
up his claim or interest in the premises, whatever it may be, in order
that his rlghts if any he has, as against the mortgage lien, may be heard
and determined in this suit. Poett v. 'Stearns, 28 Cal. 226, 2"8 Sichler
v. Look, 93 Cal. 600, 608, 29 Pac. 220, and authorities there (nted San
Franclseo Brewerles v. Schurtz, 104 Cal 420, 426, 38 Pac. 92. Hanch-
ett, instead’ of answering, has appeared, and 1nterposed a demurrer to
the complaint upon the equitable ground that the complainant is not
entitled to-any relief by reason of laches and lapse of time, and spe-
cifically states that the cause of action is barred by the statute of limita-
tions of the state of Nevada, where the property is sitvate, and of the
state of New York, where the bonds and mortgage were executed. The
bonds ' in question were made payable at different times. The latest
bond became due in 1883, This suit was commenced in July, 1897.
Can defendant Hanchett interpose, by demurrer, a plea of the statute
of limitations? This question, to my mind, is susceptible of but one
answer. He cannot. Why? Because it is not shown by any aver-
ments in the comiplaint that he owes the debt, or any part of it; that he
is in possession of the mortgaged property, or any part of it; that he
has the legal title to the property, or that he has any such interest in
the property as would entitle him to interpose such a plea. The ques-
tion whether Hanchett could raise the plea of limitations by answer is
not directly involved, and will not be decided in advance, because the
court does not know, and has no right to presume, what facts will be
disclosed by the answer. But there are certain general principles of
law bearing upon this question which it is deemed proper to refer to, as
they have equal force in their application to the plea by demurrer as
well as by answer. The rule is universal that the right to plead the
statute of limitations is a personal privilege of which the debtor may
or may not avail himself. He is not under any moral or legal obliga-
tion to plead the statute.. If he refuses to plead it, he can not per-
sonally, either in law, equity, or good conscience, be compelled to do
80. 'The law allows a debtor to be honest, and to pay an honest debt,
however stale and ancient it may be. As a matter of fact, the Silver
Peak Mines, being a foreign corporation, could not, under the laws of
this state, plead the statute of limitations, even if it had attempted to
do so. Robinson v. Mining Co., 5 Nev. 44, 74; State v. Central Pac. R.
Co., 10 Nev. 47, 80; Barstow v. Mining Co Id. 386; Sutro Tunnel Co.
V. Segregated Belcher Min. Co., 19 Nev. 121 125, 7 Pac 271. Conced-
~ ing, for the purposes of this opinion, that Hanchett having an interest

in the mortgaged property subsequent to the execution of the mortgage,
might plead the statute of limitations, he would, nevertheless, be com-
pelled to show, in order to make his plea available, that the suit is
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barred as between the Silver Peak Mines and the complainant, Blair.
The Silver Peak Mines, the debtor herein, not having interposed the
plea of the statute, it is certain that Hanchett cannot plead it for that
corporation, notwithstanding the lapse of time beyond the statutory
period of limitations.

In Chafee v. Blatchford, 6 Mackey, 459, 482, which was a bill in
equity to restrain certain proceedings by attachment, where many ques-
tions were involved concerning trust deeds, judgments, etc., and, among
other things, a debt of William Sprague to one Blatchford, the com-
plainant, Chafee, claimed that Blatchford was not a creditor, because
the debt due from Sprague to him was barred by the statute of limita-
tions. The court, touching this point, said:

“Now, this position is only good upon the theory that the debt of Blatchford
has ceased to be a debt by the mere lapse of time; and that is entirely at war
with the settled rules of law relating to the statute of limitatlons. I think
it is sufficient to state it, to insure its rejection by counsel representing the
complainant. The defense of limitations, as we all know, I8 one which it is
the privilege of the debfor to make or not, as he pleases. The law does not
make it for him, nor does the law pronounce any debt extinguished by virtue,
merely, of the lapse of the statutory period. 7The debt continues the same, and
may be collected or reduced to judgment, unless the defense of the statute of
limitations be interposed. * * * So far as we know or can anticipate, the
plaintiff in the lawsuit may obtain personal service on William Sprague, or
Sprague himself may choose to appear, and allow judgment to go by default,
or may forbear to plead the statute of limitations. Nobody can plead it for
him. Cbhafee cannot appear in that suit, and plead. It is a controverted ques-
tion whether he may appear in the attachment proceeding, and move to quash
it, * * * but certainly he could not plead the statute of limitations to the
action. Nobody ecould plead that, except Sprague himself, and we cannot as-
sume any more that he will than that he will not.”

In Ewell v. Daggs, 108 U. 8. 143, 147, 2 Sup. Ct. 408, which was a
case in some of its facts different from this, but, in so far as the essen-
tial principles of law are concerned, is identical with the case at bar,
James B. Ewell and his wife gave a mortgage upon certain property to
secure the payment of certain notes to one Daggs. Within three
months thereafter J. B. Ewell and his wife conveyed the mortgaged
premises to George W. Ewell. Upon foreclosure proceedings it was
suggested by counsel that, although the plea of the statute of limita-
tions would not avail J. B. Ewell, because judgment had been rendered
against him before the bar took effect,it nevertheless was a protection to
G. W. Ewell, because he was a stranger to the judgment and mortgage,
and the suit now pending was not brought until after the time limited
for an action to recover the debt. The court, replying, said there was
no force to this objection, “for the present suit is not to recover the
debt, nor is it a suit against Geo. W. Ewell. He is a party defendant
because he has an interest by a subsequent conveyance in the lands
sought to be sold under the mortgage. He has an equity of redemp-
tion, which entitles him to prevent a foreclosure and sale by payment
of the mortgage debt; but the debt he has to pay is not his own, but
that of Jas. B. Ewell. If he can show that that debt no longer exists,
because it has been barred by the statute of limitations, he is entitled
to do so; but he must do it by showing that it is barred as between the
_parties to it. If not, the land is still subject to the pledge, because the
condition has not been performed. It is not to the purpose for the ap-
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pellant to show that he owes the debt no longer, for in fact he never
owed it at all; but his land is subject to its payment as long as it exists
as a debt agamst the mortgagor, for that was its condition when his
title accrued.” See, also, Sanger v. Nightingale, 122 U. 8. 176, 184, 7
Sup. Ct. 1109; Allen v. Smith, 129 U. 8. 465, 470, 9 Sup. Ct. 338; 1
Wood, Lim. c. 1, § 7, pp. 24, 28; Id. c. 4, § 41, p. 96; Stoutz v. Huger
(Ala.) 18 South, 126, 127; Waterman v. Manufacturing Co., 14 R. L 43,
45; Kennedy v. Powell, 34 Kan. 22, 26, 7 Pac. 606; Bank v. Kimble, 76
Ind. 195, 203. Demurrer overruled.

ELECTRICAL SUPPLY CO. v. PUT-IN-BAY WATERWORKS, LIGHT &
RAILWAY CO. et al.

(Circuit Court, N. D. Ohlo, W. D, January 31, 1898.)
No. 1,087

1. EqQuity—DisMissAL 0F BILi—RECEIVERS CERTIFICATES.

When a circuit court of the United States takes and exercises jurisdiction
upon a record apparently authorizing it, and orders the issuance of receiver’s
certificates, which are sold to bona fide purchasers, and it subsequently ap-
pears that by reason of collusion of the parties in bringing the suit the juris-
diction is defective, and the cause must therefore be dismissed, the court
nevertheless has power, as a preliminary to dismissing it, to protect the re-
ceiver’s certificates by directing a sale of so much of the property in the re-
ceiver’s hands as may be necessary for that purpose.

2 SAME—INTERVENING PRTITIONS.

A court of equity, in which intervening petitions are filed, asserting liens
upon or interests in property which it has placed in the hands of a receiver
in an original suit, may retain jurisdiction of such interventions, even though
it subsequently appears that the original suit was collusively brought, and
should have been’ dismissed at the outset, had the facts then been made to
appear.

This was a suit in equity by the Electrical Supply Company against
the Put-in-Bay Waterworks, Light & Railway Company and others.

T. J. Corkery, E. W. Tolerton, and M. G. Block, for plaintiff.
E. G. Love, for defendant company.

C. T. Lewis, for receiver.

L. K. Parks and J. K. Hamilton, for Arbuckle, Ryan & Co.
'W. C. Cochran, for Walker P. Hall.

C. G. Wilson, for Treasurer Ottawa Co

BEVERENS, District Judge. The court, having passed certain or-
ders in this case, confirming the masters” reports upon the reference to
Irvin Belford, Esq., as special master, and upon the later reference to
William H. Harris, as special master, and, having also adjudged certain
receiver’s certificates held by Walker P. Hall and another to be valid,
. and rightfully payable out of the funds and property in the hands of the
court by its receiver, it thereupon appears that there is not a sufficient
available fund in the hands of the receiver with which to satisfy the
receiver’s certificates and other necessary charges upon the fund, It
therefore appears to be necessary to sell the railroad and the other real .
estate and fixtures belonging to the works of the Put-in-Bay Water-



