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THE MARY E. CUFF.

FENNO et at v. THE MARY E. CUFF.

(District Court, .E. D. New York. No.-ember 30, 1897.)

COLLISION-NEGLIGENT ANCHORAGE.
A master who, on a dark evening, in SpIte l>1 high wind and an approach.

ing storm, anchors his schooner in the usual way, with only one anchor
out, when he might have used two, and leaves no one on board to watch
during the night, is guilty of negligence; and his vessel is liable for dam-
ages caused by dragging her anchor in the storm, and colliding with another
vessel, anchored in a proper place. It is no excuse that others cared. for
their vessels, on the same occasion, in the same way.

This was a libel in rem to recover damages caused by collision.
Wilcox, Adams & Green, for libelants.
Thomas J. Ritch, for claimant.

TENNEY, District Judge. This is an action brought by Lawrence
C. Fenno, executor, and Laura W. Lowndes, executrix, of the last will
and testament of Walter C. Tuckerman, deceased, against the
schooner Mary E. Cuff, her tackle, etc., to recover damages in a
cause of collision, wherein the sloop yacht Liris was injured and
sunk in the Port Jefferson Bay, on the night of November 5, 1894.
It is admitted that the yacht Liris was sunk in Port Jefferson harbor,
on the night of November 5, 1894, and the question here to be decided
is which schooner, the Mary E. Cuff or the Observer, caused such
sinking and injury to the yacht Litis. The libelants claim that it
was the schooner Mary E. Cuff, while the claimant contends that it
was the schooner Observer. November 5, 1894, was a wet and
stormy da:r, with the wind, at Port Jefferson, in a northeasterly
direction. In the evening of that day the storm increased, and the
wind changed, and was blowing hard from the northwest. It ap-
pears that when last seen on the night of the collision the Mary E.
Cuff was lving at anchor in the neighborhood of 1,000 feet to the
northwest of the yacht Liris, while the Observer was lying at anchor
from 300 to 500 feet to the north or northeast of the yacht Liris.
The captain of the sc.booner Cuff testifies that, if a straight line was
drawn from the Cuff to the Litis, the Observer would be to the east·
ward of such line some 300 feet, and the owner says some 200 feet.
On the morning of November 6th, the Cuff was found near to the
Liris, with her anchor over or across the anchor chain of the Liris,
while the Observer had drifted in a southerly direction some 400 or
500 feet beyond the Liris. No one saw the collision. We have,
therefore, in deciding which schooner collided with the Lids, to de-
pend in a great measure upon the direction of the wind, and upon
the location of the two schooners, the Cuff and the Observer, on the
night of November 5th and the morning of November 6th. In addi-
tion to this, however, there are certain marks and scratches upon

Cuff, and splinters from the Liris found upon her deck, which aid
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somewhat in coming to' a proper conclusion in this case. I am
clearly of the opinion that the Mary E. Cuff drifted down and collided
with the yacht Liris, and' caused her to sink, and sustain the dam-
ages she did. It is impossible for me, considering all the circumstan·
ces in this case, to arrive at any other conclusion.
It is contended by claimant, however, that if it be found that the

schooner Cuff did collide with the yacht Liris, yet there is no liabil-
ity, for the reason that the Cuff was properly anchored, and left
in the condition that any prudent man would have left her, and that
the accident was inevitable, and beyond human forethought and skill
to prevent. This contention is not sound. There is no claim that
the Liris was anchored in an improper place. No such defense is
set up in the answer, nor does the evidence warrant any such sugges-
tion. The fact is, the schooner Cuff dragged her anchor some 1,000
feet, and drifted upon and collided with the yacht Liris, as herein-
before stated. Moreover, the day preceding the accident was cloudy
and windy, and had been peculiarly threatening. In the evening
the wind had changed to the northwest, and was blowing hard. The
night was dark, and a storm was at hand. The owner and master
of the schooner Cuff had timely warning of this increasing and ap-
proaching storm, and should have put their scho()ner in ()rder. This
they signally failed to do, and must be held responsible for their
neglect. Thev anchored their boat in a place of convenience. They
left it in the usual way. They cast but one anchor, when they had
two at hand. They left no one on board to guatd and watch the
vessel during this stormy night. This was negligence. Had they
taken the precaution which prudence and care demanded, there
might ha"e been no collision. The fact that others cared for their
vessels, on this night, in the same way, does not excuse or acquit
the claimant of his neglect. There must be a decree for the libelants,
with an order of reference to ascertain the amount of damages.
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SMITH v. McINTYRE et at
(CIrcuit Court, N. D. Ohio, W. D. November 20, 1897.)

No. 1,257.
1. COURTS-FINAL RECORD-FoLTJOWING 8TATE PRACTICE-RUl,ES.

In an action at law, brought in a United States circuit court, in Ohio,
against some 40 defendants, plaintiff moved for an order dispensing with
or remodeling certain records, and modifying the requirements as to papers
on writ of error. Held, that what constitutes the final record in the circuit
court is a matter regulated by the statutes of Ohio, which the court cannot
change, and by the rules of 'the court heretofore establlshed.

2. ApPEAL AND ERROR-TRANSCRIPT-RUIJES-8'INAT, RECORD,
What shall constitute the transcript upon which a case may be carried

to the circuit court of appeals is a matter regulated by the acts of congress
and the rules and regulations of that court, which the court below has no
power to change, and it cannot overhaul the record, after final determination,
and, without consent of both parties, remodel it, for the convenience of -the
plaintiff in error, or to save him expense.

This was an action at law by A. Lee Smith against John H. Mc-
Intyre and numerous others to recover possession of certain lands.
Hurd, Brumback & Thatcher, for complainant.
Potter & Emery and Swayne, Hayes & Tyler, for defendants.

HAMMOND, J. This is a motion by the plaintiff asking an order
to dispense with reoording upon the journal and record all the an-
swers filed herein, except one, to be selected by the defendants; also
that the clerk be directed to send the original bill of exceptions to
the circuit court of appeals, instead of a copy, and, alternatively,
that he be directed to send the original answers filed in the case,
without transcription into the certified copy of the record which is
to be sent to the circuit court of appeals. This seems to us a some-
what anomalous procedure. It does not yet appear that there has
been any writ of error sued to the circuit court of appeals, or that
any writ of error has been perfected in the ordinary course of such
procedure. The plaintiff files, along with his motion, the corre-
spondence between his attorneys and the presiding judge of the cir-
cuit court of appeals, ip. which that learned judge points out to the
plaintiff the impossibility of securing, by order of that court, any
relief by the abbreviation of the record in the matters referred to;
and also to efforts that have been made to secure, by legislation, an
amelioration of the heavy costs of appellate proceedings under the
law and rules and regulations as they now exist, and in which is also
suggested that a part of the relief asked for might be secured by
some order of this court for the abbreviation of the record. Upon
a careful oonsideration of this subject, we are constrained to hold
that legislation is the only proper remedy, even in its application
to the making up of the records of this court. The parties make the
'record in all courts, and not the court. The parties are responsible
for any enormities in respect of the length of the record, and not
the court. Neither are the officers of the court, who must perform
the duties required of them by the parties, in any sense responsible
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