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agreeing to the proposed charter. Two witnesses for the claimants
confirm their version of the conversation by telephone; and the sub-
sequent conduct of the libelant is in accord with this, inasmuch as
the bills for towing were sent to Fishkill, and were not sent to Sheri-
dan & Shea with their usual monthly bills until some months after,
when it was found that the bills could not be collected at Fishkill.
The bookkeeper of the libelant further states that it was not usual
to direct bills to be sent to another party for collection; and as no
bills were rendered for these towages in the ordinary monthly ae-
counts against Sheridan & Shea as for other towages, the natural
inference is strong that the bills for the towages in question were
understood not to be chareeable to Sheridan & Shea. The evidence
further shows also, that the towages were not ordered by Sheridan
& Shea or by the care-taker of these scows, the only man who is kept
on such boats. '

Under the above circumstances, I think neither Sheridan & Shea
nor the scows were liable for these towages; but that the libelant
received by telephone if not express notice of the charter, at least
abundant notice to put it on guard and upon inquiry, such as would
prevent the acquisition of a lien for towages that were neither
ordered by the owners, nor by anybody having authority to bind them
or their boats. For towage services rendered in the exigencies of
navigation there is at least a presumptive lien upon the boat (The
Erastina, 50 Fed. 126); but in the ordinary course of such business
as the towage of the scows in this case, when it appears either that
the boat or the owner was not to be charged for the service, or that
the circumstances or dealings were such as to apprise the tower
of that fact, the presumptive lien cannot be upheld any more than

“in the cases of ordinary supplies under similar circumstances. The
Sarah Cullen, 45 Fed. 511; Id.,, 1 C. C. A. 218, 49 Fed. 166. The evi-
dence shows that Van Buren in person procured the first scow to be
taken to the libelant’s stake-boat for towage. 'There is no evidence
how the other scow came to be towed. The libelant in performing
the service after the notice given it by Sheridan & Shea without fur-
ther inquiry, and so far as it appears without any order from any
one, took the risk of what such inquiries would have made known
to it, namely that it had no right to charge Sheridan & Shea or the
scows for the towage services. The Kate, 164 U. 8. 458, 465, 470, 17
Sup. Ct. 135; The Valencia, 165 U. 8. 264, 17 Sup. Ct. 323. This
case is substantially the same as the cases last cited.

The libels are dismissed, with costs.

LOWRY et al, v. UNITED STATES SHIPPING CO.
(District Court, 8. D. New York. January 10, 1898.)

CHARTER PARTY—CHARTSRERSS STEVEDORE—REBATE RECOVERABLE—WHARYF-
AGE NOT.

A charter of the si:amship Monkseaton gave the charterers the right to
appoint a stevedore at the usual rates for loading, and provided that the
steamer should pay $20 a day wharfage. The charterers sent the steamer
to a railroad wharf where, in consideration of loading the railroad com-
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pany's goods, no wharfage was charged. The stevedore appointed by the

. charterers was accustomed to make and did make a rebate to them upon
the bills rendered for loading. Held that, in the accounts between the ship
and the charterers, the latter were entitled to charge against the ship the
stipulated wharfage, but must give credit for the rebate, since the ap-
pointment of a stevedore was a fiduciary act upon which they could make
no profit, and because the usual rate for loading was, in fact, the amount
charged less the rebate. =

This was a libel in personam by E. Lowry and others against the
United States Shipping Company to recover money alleged to be due
from respondents as charterers of a steamship.

Convers & Kirlin, for libelants.
Cowen, Wing, Putnam & Burlingham, for respondents.

BROWN, District Judge. The above libel was filed to recover from
the respondents two items, one of $181.19, a rebate from a stevedore’s
bill, and the other an item of $240 for wharfage, both of which were
charged by the respondents as charterers of the steamship Monk-
seaton, against the libelants, as owners of the steamer, in the settle-
ment of accounts under the charter made with the master at Hampton
Roads, prior to the sailing of the vessel in June, 1896. These items
appear distinctly upon a statement rendered by the respondents to
the libelants subsequently to the settlement. The libel avers that
neither item was a payment made, or an expense incurred by the
charterers, and that they, therefore, had no right to charge either
against the vessel,

These charges against the vessel were based upon the following
provisiong in the charter:

“Charterers to have the option of appointing the tally clerks, also the steve-
dore to load and stow & discharge the cargo—under the master’s supervision—
steamer paying expense of same at usual rates for first class work, and char-
terers to be in no way liable for improper stowage. * * *

“Steamer to haul to loading berth or berths as ordered by charterers, but
if hauled more than once any necessary towage to be paid by charterers.
‘Wharfage under this charter $20 per day, to be paid by the steamer.”

The charter was executed at New York. It was a charter of
affreightment only. It provided for loading at a usual safe wharf or
dock in the port of Newport News &2 Norfolk in any rotation, as
ordered by charterers, a full and complete cargo of lawful merchan-
dise; and that the ship should proceed to Rotterdam and there “de-
liver the cargo agreeably to bills of lading on being paid freight in full
of all port charges, pilotages, freight brokerages, and other charges
customarily paid by steamers.”

Under a charter of affreightment, the ship must bear all the ordi-
nary expenses of the voyage, and the expense of loading, except as
otherwise provided in the charter. In this case it was provided that
extra expeuse for night work should be borne by the charterers. The
master or the owners’ agents would also have the right to employ or
designate their own stevedore for loading. Here the option to ap-
point tally clerks and the stevedore was given to the charterers, with
the stipulation, however, that the loading should be under the master’s
supervision, the steamer paying expense of same at usual rates for
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first class work. 'Whatever may have been the precise business rea-
sons for giving this option to the charterers—and several, legitimate
reasons are conceivable—it is not a legitimate reason and cannot be
held a part of the contract, that it was to enable the charterers to
make a. proﬁt out of the loadmg, by means of a rebate to the charter-
ers on prices exacted from the ship. The appointment of the steve-
dore, if the charterers claimed and exercised the option given by the
charter, was in my judgment a fiduciary act; which-disables them from
making any profit out of it. The Kendal, 56 Fed. 239.

Aside from this consideration, however, the quahﬁcatmn annexed
to the option given to the charterers, viz. -—“steamer paying expense
of same [i e. loading] at usual rates for first class work”—forbids the
charterers to retain this rebate for their own benefit, because this
qualification shows clearly that the ship was to pay only ’the “expense”
of loading, that is, the actual expense; and second, that this expense
could not exceed the usual rates for first class work. Here the re-
bate paid to the charterers by the stevedore shows that the full sum
charged to the ship was not the real expense of loading, but was in
excess of the actual expense; and the further fact, which was con-
ceded upon the argument, that the rebate made by the stevedore to
the charterers was in pursuance of the usual practice between him
and the charterers, shows also that the rate charged to the ship was
not their usual rate, but enly a nominal rate, from which a rebate
was customarily made. The defendants should, therefore, respond
for this item. S : ‘

2. Wharfage. The claim as to Wharfage stands upon a different
basis. The stipulation of the charter in this regard is absolute; viz,
“wharfage under this charter $20 per day to be paid by the steamer »
There is nothing in the context, and there are no other stipulations
in reference to the same matter, which serve to modify or restrict the
stipulation to pay $20 wharfage. The immediate context provides
that the charterers shall pay for any necessary towage of the steamer,
it hauled more than once in loading; and the agreement that the
steamer shall pay $20 per day for wharfage, seems to me a stipulation
with the charterers fixing that sum, which binds the ship to pay that
amount, and by implication binds the charterers to pay any sum in
excess of $20 per day that might be incurred. The charterers in
taking this burden, took also the benefit of a less expense. - Upon
the facts stated in the argument, it appears that the reason why no
separate expense was mcurred for wharfage in this case was, that the
wharf was owned by a railroad company and used exclusively in its
business; and that as an inducement to deal with the company, and to
take merchandise from the railroad company at its wharf, no wharfage
was charged. The charterers had the right to take such lawful mer-
chandise as they pleased, and at any usual wharf within the ports
named. As it was the charterers, therefore, who exercised this op-
tion, both as to the merchandise to be carried, and the place at which
it should be loaded, any benefit as respects wharfage offered by the
railroad company for taking its goods was practically an inducement
offered to the charterers of which they are entitled to the benefit.
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The ship has no rlght to complain, because wharfage is a usual ex-
pense, which the ship is bound to pay; and the sum charged against
her in this case iy only what her owners expected and agreed to pay
when the charter was signed. It is quite probable that when the
charter was drawn up, the charterers intended to take the railroad
company’s goods, with the attendant exemption from -wharfage
charges; and that this was the reason for the unqualified provision
that the ship should pay the amount named in the charter for wharf-
age, which the charterers would receive as one of the considerations
for loading the railroad company’s goods. The fact that the amount
of $20 per day was agreed upon by the owners, whether they under-
stood the precise reason of it or not, is sufficient evidence that it was
a reasonable and customary charge, which the ship would ordinarily
be bound to pay. The ship has no equity, therefore, to claim the
benefit of the exemption from wharfage, contrary to her stipulation,
since the considerations for the exemption of the ship from the usual
charge of wharfage, moved wholly between the charterers and the rail-
road company. It was in effect, wharfage supplied by the charter-
ers by reason of their own volunta.ry dealing with the railroad com-
pany upon terms to which they agreed. The charterers I find, there-
fore, are entitled to retain the wharfage charge.

The case, having been heard upon exceptions to the libel with a
view to avoid unnecessary delay and expense in the taking of testi-
mony, has been determined not alone upon the strict letter of the
pleadings and exceptions, but upon the facts as well, which were in
substance stated and agreed upon at the argument,

WOOD et al. v. KEYSER et al.
(Distriet Court, N. D. F‘ldrlda. July 3, 1897.)

1. DEMURRAGE—EXCEPTIONS IN CHARTER PARTY—STRIKES.

The term *“strike,” contained among, the exceptions as to the running
of lay days stipulated for in a charter party, should be accepted in its
ordinary sense, as meaning that the charterers should be excused for any
delay occasioned by a refusal of all the available workmen to work except
chartersrs should pay an advance in wages made or demanded in the midst
of the loading of a vessel, after the contract of the charterers and owners
had been made upon the basis of wages formerly paid.

2. BAME—LAY Davs.

Days lost in putting up the gear of a vessel, preparatory to taking her
cargo, being, under the terms-of the charter party, a part of the duty of
the merchant, should be included in the running of the lay days.

8. SaMr—WoRRING Davs.

‘Where, by the custom of a port, baymen stop work upon the day of the

funeral of one of their deceased mémbers, and also where they stop work

" on days which are not legal holidays, but which they desire to commemorate
thereby, no allowance should be made therefor out of the days stipulated
as lay days, as the term “working days” includes all days except Sundays
and legal holidays; and, as these days cannot be excepted under any
other provision ¢f the charter party, they should be computed in the running
of lay days.



