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scapes, etc.” Complainant preferred the name “air brush” to the
name “paint distributer” or “atomizer.” But the term “air brush,” as
complainant uses it, is the name of the article, and it iz plainly de-
scriptive, and not arbitrarily selected as a mark of origin. Any
licensee of complainant under the patent referred to would speak of
his product descriptively as an “air brush,” and when the patent ex-
pires the public may make the article, and call it by that name. Not
only so, but the name is generic. It is so used in the patent office,
and was so used at the Columbian Exposition. In the patent, as
above quoted, it is declared that the word “air brush” indicates a class
of articles. Moreover, the defendants, while they call the particular
air brush made by them the “fountain” air brush, do not put said
mark on the article. 'What they make is entirely different in appear-
ance from the article made by complainant. There is no mark on de-
fendants’ article which could possibly signify that it was made by
complainant. The parties here are citizens of Illinois. This court
entertaing jurisdiction over the case, therefore, ‘as being strictly a
trade-mark case. But these defendants have not affixed complain-
ant’s registered mark to merchandise of substantially the same de-
scriptive properties as that described in the registration, within the
meaning of section 7 of the national trade-mark statute (21 Stat. 502).
Even if a case of unfair competition were shown, the complainant
would have no right to litigate in this court, since the parties are citi-
zens of Hlinois. \\The bill is therefore dismissed for want of equity.

SPRAGUE ELECTRIC RAILWAY & MOTOR CO. v. UNION RY.
CO. et al.

(Circuit Court, 8. D. New York. January 24, 1898.) *

PATENTS—NOVELTY AND INVENTION—INFRINGEMENT—ELECTRIC MOTORS.

The Sprague patent, No. 324,802, for an electric railway motor, consist-
ing of a field magnet, journaled, at one end, op the axle of the driving
wheels, and hung, at the other, on a spring from the truck or car body,
and carrying the armature shaft upon Its pole pieces parallel with the
shaft of the driving wheels, and connected to them by gearing, held valid
as to claims 2, 6, and 9; and said claims keld infringed by structures dif-
fering in some respects from those of the patent, and containing inprove-
ments thereon, but having all these parts working together in the same
relation, for the same purpose, and producing the same resuit.

This was a suit in equity by the Sprague Electric Railway & Motor
Company against the Union Railway Company and others for alleged
infringement of a patent.

Frederic H. Betts, for plaintiff.
Charles E. Mitchell and Henry B. Brownell, for defendants.

WHEELER, District Judge. This suit is brought upon patent No.
324,892, dated August 25, 1885, and granted to Frank J. Sprague, for
an electric railway motor consisting of a field magnet, journaled on the
axle of the driving wheels at one end, and hung upon a spring from
the truck or the car body, at the other, and carrying the armature
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shaft upon its pole pieces parallel with the shaft of the driving wheels,
and cennected to them by gearing. The spemﬁcatlon as to this ar-
rangement says:

- “The armature being carried rigidly by the field magnet, these two parts
must' always maintain precisely the same relative position under every vertical
or lateral movement of the wheels or of the car body; and, as the field magnet
which carries the armature is itself centered by the axle of the wheels to
which the armature shaft is geared, the engaging gears, also, must always
maintain precisely the same relative position. At the same timé the connection
of the entire motor with the truck is through springs, so that its position is not
affected by the movements of the truck on its springs.” .-

The claims in question are:

“(2) The combination of a wheeled vehicle and an electro- dynamic motor,
mounted upon and propelling the same, the field magnet of said motor being
sleeved upon an axle of the vehicle at one end, and supported by flexible con-
nectio’)’na from the body of the vehicle at the other end, substantially as set
forth.

“(6) The, combination, with a wheeled vehicle, supported upon its axles by
springs, of an electro- -dynamic motor flexibly supported from such vehicle,
and centered upon the driving axle thereof, substantially as set forth.”

“(9) The combination, with a wheeled vehicle, of an electro-dynamic motor
centereéd upon the dnvmg axle thereof at one end a spring support for that
end of the motor from the truck or body of vehicle, and relieving axle wholly
or partly of dead weight, and a spring support for the other end of motor from
the truck or body of vehicle, substantially as set forth.”

ThlS patent was before the circuit court of appeals for the Eighth
circuit in Adams Electric Ry. Co. v. Lindell Ry. Co., 23 C. C. A. 223,
77 Fed. 432, which was brought upon patent No. 300 827, dated June
24, 1884, and granted to A. Wellington Adams for improvements in
electric. motors, against structures made according to. this patent as
infringements. 'The position of Sprague’s invention with reference
to prior structures, inventions, and patents is there well and compre-
hensively set forth by Judge Sanborn in the opinion of the court; and
the decree dismissing the bill appears to have been affirmed because,
in short, Sprague’s invention was independent of Adams’. And if
Sprague’s patent was for merely hanging and centering one end of a
motor of a carriage upon the axle of the driving wheels, and suspending
the other by a spring from the body of the vehicle or the truck, it
would be shown from that case to be wholly lacking in novelty, and
void. He was not a pioneer here, and could have a valid patent for
only what was new in his method of making the power of the electrical
current turn the driving wheels. No one had before, however, hung
a field magnet at one end upon the axle of the driving wheels, and at
the other upon a spring from the body of the car or the truck, and an
armature axle upon the pole pieces of the magnet, parallel with, and
geared to, the axle of the driving wheels, for driving a car by a eurrent
of electricity. This combination simplified greatly the required struc-
tures, improved their results, and came into immediate use. The in-
vention of it seems to well support these claims of the patent. The
defendants’ structures differ in some respects from those of the patent,
but have all these parts working together in the same relation to each
other, for the same purpose, and producing the same result. They
are altered by the addition of a joint in the motor, and of another
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spring to help carry it, but not by dispensing with any of the parts;
they are improved upon, but not departed from. The defendants’ im-
provements are not made independent of, and clear from, Sprague’s,
but upon his; and his patent appears to be infringed by this taking of
his invention to so improve upon.

CLERK et al. v. TANNAGE PATENT CO.
(Circuit Court of Appeals, Third Circuit. January 18, 1898.)
No. 25,

1. PatExTS—PROCESS OF TANNING LEATHER.

The Schultz patents, Nos. 291,784 and 291,785, for processes of tanning
leather, held Infringed by one who used substantially the baths of the pat-
ent, although, prior to immersion in the first bath, the skins were “struck”
In alum and salt; this being & mere addition to the process, not aveiding
infringement. )

2. SAME—LICENSES,

The owner of a patent for processes does not, merely by publicly offer-
Ing to sell licenses, confer upon third partles the right to make reasonable
experimental tests, so as to enable him, when sued for infringement, to
es;:lajtpe liability on the ground that he was only testing its desirability or
utility.

Appeal from the Circuit Court of the United States for the District
of Delaware.

This was a suit in equity by the Tannage Patent Company against
William B. Clerk & Co. for alleged infringement of certain patents for
processes of tanning hides. The circuit court granted a preliminary
injunction, and the defendants have appealed therefrom.

Hector T. Fenton, for appellants.
Charles Howson, for appellee.

Before ACHESON, Circuit Judge, and BUTLER and KIRKPAT-
RICK, District Judges.

KIRKPATRICK, District Judge. The bill in this cause was filed
to restrain the defendants from infringing the complainant’s patented
process for tanning hides and sking, as specified in letters patent Nos.
291,784, and 291,785, After a hearing upon bill and answer, with
affidavits annexed, the eircuit court granted a preliminary injunction.
For the purposes of the hearing in the circuit court, the validity of the
complainant’s patents was not denied, nor was that question raised
here. The issues presented by the assignment of errors are whether
the proofs show infringement, and, if so, whether the defendants had
a special permission from the complainant to make reasonable experi-
mental or trial tests of the patented process. It appears from the
testimony in the record that the defendants are willing infringers.
From September, 1894, to May, 1895, they employed one Corrigan, as
tanner, “because,” as stated by William B. Clerk, the president of
the defendant corporation, and himself a defendant in the cause, “he
claimed to know how to practice the complainant’s patented chrome-
tanning process”; and, after Corrigan’s discharge, they tried it them-



