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United States may exist, the practice of exercising such power, before the ques·
tlon has been raised or determined In the state court, is one which ought not
to be encouraged."
There are no special circumstances in the case at bar which de-

mand the interference of this court. The petitioner of his own mo-
tion, by his own friend, instituted the prosecution. He has no stock
of goods imported into the state under the protection of the inter-
state commerce law. He only wishes to try the question in advance.
He selected his own tribunal, and it decided against him. He can
pursue his remedy in that tribunal, and, if his rights are denied, his
remedy in the federal courts will remain unimpaired. Qook v. Hart,
146 U. S. 195, 13 Sup. Ct. 40. The rule is discharged.

UNITED STATES v. BERNARD et aI. SAME v. KELLAR et al. SAME v.
EBERMAN et aI. SAME .v. CLARKSON..

(Circuit Court; S. D. New York. January 13,1898.)
5480. REV. ST.-SCHEME TO DEFRAUD-FA.LSE REPRESEN-

TA.TIONs-INTENT TO CONVERT NOT AJ,LEGED.
Upon an Indictment under section 5480, Rev. St., for the use ot the malls

in furtherance of a scheme to defraud, the scheme Is sufficiently alleged
by averments setting forth an endeavor by the defendants to induce per-
sons to send their money to defendants. for investment In a business enter-
prise by certain specified false representations and allurements, even though
no intent by the defendants to convert such moneys to their own use Is
stated. Held, also, that a count Is sufficient, which charges a scheme to
Induce persons to send their money to the defendants tor pretended invest·
ment In a business enterprise on account of the persons who send the
money, but with the real intent to convert the money to the defendants'
own use. Held, further, that In a count upon a scheme to defraud by
means of false representations, it Is necessary to aver clearly and definitely
the making of some specific representations. and the falsity of the same.

These were indictments for using the mails in furtherance of a
scheme to defraud.
Wallace Macfarlane, U. S. Atty., and Max J. Kohler, Asst. U. S.

Atty., for the United States.
Abram J. Hose, William H. Murray, Abraham Levy, and William

A. Sweetser, for defendants.

BROWN, District Judge. The above indictments are all of the
same general character. They are based upon section 5480 of the
United States Revised Statutes; and charge the defendants in each
case with having deposited a letter in the post office of this dis-
trict in execution of a scheme to defraud, to be effected by the use
of the United States mails. The fraudulent scheme alleged, was
the endeavor "to induce the persons addressed to send and intrust
their moneys to the defendants," acting in the one case under the
corporate name of E. S. Dean & Co.; in another .under the name of
Talcott & Co.; in the third, under the name of Sam Kellar & Co.;
and in the fourth, under the name of W. F. O'Connor & Co., "for
investment and employment of such moneys in trade and commerce,
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for the use and benefit of the several persons, who should so send
and intrust such moneys"; that the inducements held out therefor
were certain false, fictitious and fraudulent statements and repre-
sentations, made in circulars or letters, which were sent by mail,
concerning the previous history, status and business prospects and
expectations in reference to the enterprise specified in such letters.
The first count in each indictment, while setting forth the scheme
and the falsity of certain representations made, and :stating in gen-
eral terms a design to defraud the persons to whom the letters were
addressed, does not allege any intent by the defendants to convert
the moneys thus procured to their own use. This constitutes the
first ground of the demurrer to these counts.
Upon this branch of the demurrer the question arises whether a

Bcheme to obtain money for investment in a regular business enter-
prise (since no other is alleged) for the benefit of those from whom
it is procured, but to obtain it by means of false representations
as to past or expected profits, is a fraudulent scheme, even though
the persons who thus procure the money intend to use it legitimate-
ly for the benefit of those who remit it. In most of the reported
cases of this kind, the indictments have charged, not merely an in-
tent to defraud, but an attempt to convert or appropriate the moneys
obtained to the defendant's own use. The second counts in all these
indictments contain this averment. I am of the opinion, however,
that this is not indispensable in order to constitute "a scheme or
artifice to defraud" within section 5480. To induce a person to part
with the possession of his money by false representations of fact,
and by holding out expectations which it is known cannot be real-
ized, is obtaining the possession of money fraudulently; and any
scheme which by such means aims at inducing other persons to part
with their money and enable others to get it, is a scheme to de-
fraud, though no doubt less heinous than if the intent was also to
convert the money thus obtained to the defendant's use. The own-
er is fraudulently deprived of the possession of his money; and any
scheme to effect that by false representations is a scheme to de-
fraud within this act.
2. A further ground of the demurrer is that of duplicity, in that

the indictments charge two offenses in the same count, as it is ar-
gued, inasmuch as it is therein alleged that the scheme to defraud
was to be effected "by opening correspondence, etc., and by inciting
the person addressed to open correspondence," etc. The statute
declares it to be an offense to deposit a letter in the attempt to exe-
cute a scheme to defraud which is to be effected by opening corre-
spondence, etc., or by inciting others to open correspondence. The
gravamen of the offense, however, is in depositing a letter in the
post office in order to effect the fraudulent scheme, or in taking such
a letter therefrom. In this case, the allegation is the deposit of a
single letter in execution of the scheme alleged. The scheme re-
ferred to infringes the statute if it is designed to be effected, either
by opening rorrespondence, or by inciting others to open correspond-
ence. But when the scheme is to be carried out by opening corre-
spondence through the mails, almost of necessity it includes the in-
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vitation and incitement to a'response by correspondence through the
mails. The deposit of such a letter, which thus opens correspond-
ence and invites a reply, is certainly only a single offense. The aver-
ment in the indictment that the scheme to defraud was intended to
be carried out by opening correspondence and inciting others to cor-
respond in reply, does not import necessarily anything more than
this, and is, therefore, not subject to the objection of duplicity.
3. In some of the indictments, the second count, while alleging

the intent to convert any moneys sent them to the defendants' own
use,! does not allege the falsity of anY' specified statements contained
in the letters or circulars quoted and to have been sent by
mail. I do not think this is necessary where the count explicitly
charges, as the second counts charge, that the money was sought
for the ostensible purpose of investment in business for the sender's
account, but with the real intent to convert the moneys to the de-
fendants' own use.
4. In the third count of the indictment against Bernard and

others, there is no averment of any intent to convert the moneys to
defendants' own use. It can only stand, therefore, upon the procur-
ing of money by false representation; and in such a count it is nec-
essary that the particular false statement should be pointed out.
In this respect the third count in that indictment is, in my judg-
ment, defective. The other counts are sustained.

UNITED STATES v. PRICE.
(DIstrict Court, S. D. New York. October 28, 1897.)

REMOVAL OF PRISONER-SECTION 1014-PRELIMINARY COMPLAINT-DIFFERENT
OF'FENSE.
In this dIstrict, It is not the practice to order the prisoner sent to a dis-

tant place for trial under section 1014, Rev. St. U. S., except upon the pro-
duction to the court at the time the application for removal is made, if not
before, of a copy of the indictment, information or complaint, showing that
criminal proceedings are pending, and that the prisoner is wanted for trial
in the distrIct to which his removal Is sought, and for the same offense for
which he has been committed by the commIssIoner. An Indictment for
stealing silver certificates is for a different offense than for the stealing of
coin or United States notes, for which the prisoner was in this case held.
After adjournment of the proceedings, upon production of an indictment
charging the stealing of United States coin, held that the prisoner should
be removed; also held that upon a prelimInary complaint, charging the
stealing of United States notes, the prisoner might be committed and re-
moved for trIal for the offense of stealing United States coin, such practice
being "agreeably to the usual mode of process against offenders," under
section 1014, and Oode Cr. Proc. N. Y. § 208.

This was a proceeding to remove the prisoner, John Price, to the
District of Columbia, for trial, on the charge of larceny.
Wallace Macfarlane and Max J. Kohler, for the United States.
Abram J. Rose, for defendant.

BROWN, District Judge. I do not think it is proper, and in this
district for a considerable time at least it has not been the practice,


