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In re A.LEXANDER,
(Circuit Court, W. D. North Carolina. January 19, 1898.,

FEDERAL AND S1'ATE COURTS-HABEAS CORPUS.
One in custody for an otIense against state laws will not, except in a

peculiar and urgent case, be released on habeas corpus by a federal court,
in advance of a final decision of his case by the state courts; and especially
not where the prisoner has himself instigated the prosecution against him
for the purpose of testing the Validity of a state law.

This was a petition by A. W. Alexander for a writ of habeas
corpus.
Armfired & Williams, for relator.

SIMONTON, Oircuit Judge. This matter comes up on a petition
for a writ of habeas corpus, and the return to the rule entered there-
in, to show cause why the writ should not issue. The petitioner is a
resident of the town of Monroe, Union county, N. 0., and alleges that
he is the agent of N. D. White, a wholesale liquor merchant in the
dty of Augusta, Ga. He sold a pint of whisky, in an original pack-
age, to one Andrew Trantham, who thereupon obtained a warrant
before O. N. Simpson, a justice of the peace, charging him with vio·
lating chapter 449 of the Acts of the State of North Oarolina of
1897, "An act to regulate the sale of liquor in Union county." At
the hearing the petitioner denied the constitutionality of the act, as
an interference with interstate commerce, and so unconstitutional
and void. At the return of the rule it appeared that the petitioner
had imported three or four of these original packages as the agent
of his principal in Augusta, and that he had himself caused the
prosecution to be instituted, and so went before the justice of the
peace; none of the public officials charged with the enforcement of
the act being concerned in it. When the justice ordered him to be
bound over for trial at the superior court, he refused to give bail,
and so was committed to the custody of the sheriff. It thus appears
that he voluntarily went into the state court, and in the first instance,
of his own accord, submitted his rights to the state tribunals. With·
out doubt, the courts of the United States are invested with authority
to issue writs of habeas corpus and to inquire into the cause of
imprisonment of anyone who alleges that he is in custody in viola·
tion of the constitution or the laws of the United States. Rev. St.
U. S. § 753. But, except in peculiar and urgent cases, the courts
of the United States will not discharge a prisoner by habeas corpus
in advance of a final determination of his case in the courts of the
state; and, even after such final determination in those courts, will
generally leave the petitioner to the usual and orderly course, by
writ of error from the superior court. Whitten v. Tomlinson, 160
U. S., at page 242, 16 Sup. Ot. 301; Ex parte Royall, 117 U. S. 241,
6 Sup. Ct. 734; Ex parte Fonda, 117 U. S. 516, 6 Sup. Ot. 848; Oook
v. Hart, 146 U. S. 195, 13 Sup. Ot. 44. In this last-named case the
supreme court says:
"While the power to issue writs of habeas corpus to state courts which are

proceeding in disregard of rights secured by the constitution and laws of the
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United States may exist, the practice of exercising such power, before the ques·
tlon has been raised or determined In the state court, is one which ought not
to be encouraged."
There are no special circumstances in the case at bar which de-

mand the interference of this court. The petitioner of his own mo-
tion, by his own friend, instituted the prosecution. He has no stock
of goods imported into the state under the protection of the inter-
state commerce law. He only wishes to try the question in advance.
He selected his own tribunal, and it decided against him. He can
pursue his remedy in that tribunal, and, if his rights are denied, his
remedy in the federal courts will remain unimpaired. Qook v. Hart,
146 U. S. 195, 13 Sup. Ct. 40. The rule is discharged.

UNITED STATES v. BERNARD et aI. SAME v. KELLAR et al. SAME v.
EBERMAN et aI. SAME .v. CLARKSON..

(Circuit Court; S. D. New York. January 13,1898.)
5480. REV. ST.-SCHEME TO DEFRAUD-FA.LSE REPRESEN-

TA.TIONs-INTENT TO CONVERT NOT AJ,LEGED.
Upon an Indictment under section 5480, Rev. St., for the use ot the malls

in furtherance of a scheme to defraud, the scheme Is sufficiently alleged
by averments setting forth an endeavor by the defendants to induce per-
sons to send their money to defendants. for investment In a business enter-
prise by certain specified false representations and allurements, even though
no intent by the defendants to convert such moneys to their own use Is
stated. Held, also, that a count Is sufficient, which charges a scheme to
Induce persons to send their money to the defendants tor pretended invest·
ment In a business enterprise on account of the persons who send the
money, but with the real intent to convert the money to the defendants'
own use. Held, further, that In a count upon a scheme to defraud by
means of false representations, it Is necessary to aver clearly and definitely
the making of some specific representations. and the falsity of the same.

These were indictments for using the mails in furtherance of a
scheme to defraud.
Wallace Macfarlane, U. S. Atty., and Max J. Kohler, Asst. U. S.

Atty., for the United States.
Abram J. Hose, William H. Murray, Abraham Levy, and William

A. Sweetser, for defendants.

BROWN, District Judge. The above indictments are all of the
same general character. They are based upon section 5480 of the
United States Revised Statutes; and charge the defendants in each
case with having deposited a letter in the post office of this dis-
trict in execution of a scheme to defraud, to be effected by the use
of the United States mails. The fraudulent scheme alleged, was
the endeavor "to induce the persons addressed to send and intrust
their moneys to the defendants," acting in the one case under the
corporate name of E. S. Dean & Co.; in another .under the name of
Talcott & Co.; in the third, under the name of Sam Kellar & Co.;
and in the fourth, under the name of W. F. O'Connor & Co., "for
investment and employment of such moneys in trade and commerce,


