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be as far as practicable controlled and administered in accordance with the fol-
lowing provisions: No public forest reservation shall be established, except
to improve ahd protect the forest within the reservation, or to furnish a con-
tinuous supply of timber for the use and necessities of citizens of the United
States; but it i3 not the purpose or intent of these provisions, or of the act pro-
viding for such reservations, to authorize the inclusion therein of lands more
valuable for the mineral therein, or for agricultural purposes, than for forest
purposes.. * * * Tpon the recommendation of the secretary of the interior,
with the approval of the president, after sixty days’ notice thereof, published
in two papers of general circulation in the state or territory wherein any forest
reservation is situated, and near the said reservation, any public lands em-
braced within the limits of any forest reservation which, after due examination
by personal inspection of a competent person appointed for that purpose by the
secretary of the interior, shall be found better adapted for mining or for agri-
cultural purposes than for forest usage, may be restored to the public domain.
And any mineral lands in any forest reservation which have been or which
may be shown to be such, and subject to entry under the existing mining laws
of the United States and the rules and regulations applying thereto, shall con-
tinue to he subject to such location and entry, notwithstanding any provisions
herein contained.”” 30 Stat. 85, 36.

The act further provides as follows:

‘““The secretary of the interior may permit, under regulatlons to be prescribed
by him, the use of timber and stone found upon such reservations, free of
charge, by hona fide settlers, miners, residents, and prospectors for minerals,
for firewood, fencing, bulldings, mining, prospecting, and other domestic pur-
poses, as may be needed by such persons for such purposes; such timber to
be used within the state or territory, respectively, where such reservations may
be located. * * * The settlers residing within the exterior boundaries of
such forest reservations, or in the vicinity thereof, may maintain schools and
churches within such reservations, and for that purpose may occupy any part
of the said forest reservation, not exceeding two acres for each schoolhouse
and one acre for a church.” 30 Stat. 35, 36.

These quotations, so far from indicating a general policy on the
part of congress to reacquire school sections situated within the
limits of forest reservations, in order to make the reservations solid
bodies of 1dnd, show clearly a purpose to except from the reservations
even public lands so situated, where they are better adapted to min-
ing or agricultural uses. However, as I have already stated, the lan-
guage of the act of February 28, 1891, is so plain and unmistakable
as not to require extrinsic aids in its interpretation. The demurrer
to the answer will be overruled.

CASE et al. v. ’OEBLE et al.
(Circuit Court, E. D. Pennsylvania. December 24, 1897.)
No. 54.

1. CoNTRACT—BAILMENT—CONDITIONAL SALE.

Whether a contract for the construction and erection of fixed machinery,
which, for its successful. operation, must be attached to the freekold, is
a baillment or a conditional sale, depends upon the intent of the contract-
ing parties, as disclosed by the contract and the evidence.

2. BAME. :

A contract provided for the erection, by the maker, of a refrigerating
plant on the premises of the otber party, and for the lease of the plant
to the latter for a monthly rental; gave the maker the right to re-enter
and remove the plant on nonpayment of rent; stipulated that on payment
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of such a sum as, with the rentals theretofore paid, should amount to the
value of the plant, the maker should give the owner of the premises a bill
of sale for the same; and declared that “no title, either legal or equitable,”
in the plant, should vest in the owner of the premises, “‘except as lessee
under this agreement,” and that “all moneys paid or to be paid shall be
paid as rent, only, until the privilege of purchasing herein mentioned has
been accepted.” Held, that the contract was a bailment, and not a condi-
tional sale. '
8. ConTrRACT—BAILMERT—RIGHTS OF SUBSEQUENT MORTGAGEES.

‘Where, under a contract of bailment, merely, machinery is delivered, and
subsequently the ballee places upon the premises a mortgage, which in-
cludes, in geperal terms, all machinery and appliances thereon, no prop-
erty in the machinery so delivered passes to the mortgagee, nor to any
one purchasing at sheriff’s sale upon foreclosure of his mortgage. The
fact that the mortgagee had no knowledge of the bailment until after the
consideration for the mortgage had passed is immaterial. .

This was an action of replevin to determine the title to a refriger-
ating plant. All the defendants pleaded the general issue, and one
of them (Frederick Albert I’Oeble) pleaded, in addltlon, property in
himself.

At the trial it appeared that Frank X. Rieger, the owner of a brewing
plant, procured from the Case Refrigerating Machine Company, under an
agreement dated 16th January, 1898, a refrigerating plant. The plant was at-
tached to the freehold, to the extent necessary for its safe operation. Subse-
quently Rieger mortgaged the premises and the improvements thereon. No
notice of the interest of the Case Refrigerating Machine Company in the re-
frigerating plant was given to the mortgagee until after the consideration of
the mortgage had passed. Upon foreclosure of the mortgage, the property
was bought in by F. A. L’Oeble, one of the defendants. Questions of fact,
as to whether the contract was not a mere cover for a previous actual sale,
and as to the value of the plant delivered, were decided by the jury adversely
to the defendants. The court at the trial instructed the jury that the con-

tract was one of bailment, and not of conditional sale. Upon argument -of

the motion for a new trial, the correctness of this construction was challenged.
The material paragraphs in the contract were as follows:

“That the sald party of the first part hereby agrees to construct and erect
at the premises of the party of the second part, and to lease and hire unto
him, a complete Case refrigerating plant, hereinafter described, of the value
of thirty-eight hundred dollars, for the term of two years from this date, at
the monthly rental of one hundred and fifty dollars, to be paid by the party
of the second part to the party of the first part at the times and in the man-
ner hereinafter provided. * * * The said party of the second part will
pay unto the party of the first part, as consideration for the said plant, the
sum of five hundred dollars during the first month while the machine is being
erected, and the sum of one hundred and fifty dollars for every following
month, in rental payments, until the expiration of this lease.

‘“The party of the second part further agrees that, if the payments as herein
specified remain unpaid for the period of thirty days after such payment may
become due, that then the party of the second part will, and hereby does. per-
mit and authorize the party of the first part, or its agents, and such help as
may be necessary, to enter into and upon any premises where the above-
specified machine may be found, and, without let or hindrance, remove the
same, and repossess itself thereof,

“The party of the first part agrees that if the party of the second part at
any time during the term of this lease wishes to purchase the above-specified
machine and appliances, and will pay or cause to be paid to the party of the
first part such sum of money as, with the amount of moneys paid as rent or
hire, will amount to the sum total of thirty-eight hundred dollars, lawful
money of the Urlted States, then the party of the first part, upon receipt of

said payment, will make and deliver to party of the second part a complete:

bill of sale of said machine and appliances.



D84 84 FEDERAL REPORTER.

‘“But 1t la distinctly understood by both paities that no title, either legal
or equitable, to or in the above-specified machine and appliances, shall vest in
the party of the second part, except as lessee, under this agreement, and that
all moneys paid or to be paid shall be paid as rent, only, until the privilege
of purchasing herein mentioned has been accepted, and the terms as above
specified are complied with.”

R. M. Schick, for plaintiff.
William C. Hannis, for defendant.

DALLAS, Circuit Judge. Upon the trial of this case the presenta-
tion of evidence was not concluded until about the hour of adjourn-
ment on the last day of the week assigned for jury trials; and, as
there was no other case for trial, counsel, to relieve the jury from
returning on the following Monday, waived discussion; but at the
same time they submitted points for.charge, to the number of five
on behalf of the plaintiff, and ten on behalf of the defendant, which,
together, covered six typewritten pages of foolscap paper. It was,
under the circumstances, of course, not possible to answer the points
with particularity, but I said:

“I will ask the stenographer to note that certain points have been presented
on either side, which it has been impracticable for the court to separately con-

sider in the haste of trial, and which, except as affirmed or denied in the
general charge, may be marked as declined.”

To this action with respect to defendant’s points, his counsel asked
and was allowed an exception; but inasmuch as, in my opinion, the
law upon every matter material to the issue was correctly stated in
the general charge, the omission to answer defendant’s points cate-
gorically cannot be said to have occasioned him any injury. In the
brief now presented, his learned counsel states that the questions
involved (apart from that relating to the damages) are:

(1) Was the contract under which the plaintiff claimed a contract of bail-
ment, or wasg it a sale of property, with a reservation of title as security for
the purchase money? (2) Even though it were a bailment, and therefore
valid as between the original parties, under the law of Pennsylvania is not the
plaintiff estopped from asserting his title as against the mortgagee, or other
purchaser for value without notice?”

The charge adequately, though hastily, dealt with the law applica-
ble to both of these questions, and to the entire case. Therefore, I
repeat, the declination of the court to answer the several points spe-
cifically was not error. Improvement Co. v. Stead, 95 U. 8. 161;
Railroad Co. v. Friel, 23 C. C. A. 679, 77 Fed. 1007. The contract
in question I held to be one of bailment, and instructed the jury ae-
cordingly. There was no evidence whatever to warrant a doubt as
to its having been so intended, and that such was the effect of its
terms, under the law, 1 believed was established by the authorities.
The charge to the jury, therefore, was absolute and binding, that,
except by way of bailment, no title to the refrigerating apparatus,
which was the subject of contract, passed by virtue of its provisions,
and of the delivery made in pursuance thereof. 'There was some tes-
timony which, it was claimed, tended to show that the machine had
been actually sold and delivered prior to the making of this contract;
and, with reference to that evidence, the jury were told, in sub-
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stance, that if there had in fact been a previous absolute sale, and
the written agreement was subsequently made for the purpose of
giving a false color to the transaction, the writing would be fraudu-
lent, and could not avail the plaintiff. The question of fact was
distinetly left to the jury, though with the statement, emphatically
made by the court, that in its opinion the evidence for plaintiff was
entitled to the greater weight. I still think that this opinion was
amply warranted, and have no doubt that it was rightfully and com-
petently expressed. Car Co. v, Harkins, 17 U. 8. App. 22, 5 C. C. A.
326, 55 Fed. 932.

That the intent of the parties to the agreement was that the refrig-
erating plant should not be or become a part of the realty, plainly
appears upon the face of the instrument itself. There was no testi-
mony to the contrary, and, indeed, this fact was, at least tacitly,

.conceded. But it was and is insisted that the machinery was so
annexed to the freehold as to make it, regardless of intent, a part
thereof. I cannot, however, assent to this proposition, either as one
of fact or of law. As matter of fact, it was conclusively shown
that the machinery was not permanently attached, but in such man.
ner only as was necessary to retain it in place, and by such means
as admitted of its removal without substantial injury either to it or
to the building. As matter of law, I remain of the opinion which I
expressed upon the trial, that upon this subjeet the controlling con-
sideration in this case is the intent of the parties, and not the char-
acter of the annexation.

The defendant having moved for a new trial, that motion has been
ably argued at bar, and there have been submitted very thoroungh
briefs upon both sides. These, and the authorities to which they
refer, have been carefully examined; but I am not convinced that the
view I took of the case upon the trial was incorrect, or that it was
{nsufficiently presented to the jury.

The damages assessed are somewhat larger in amount than the
court, if that matter had been for its determination, would have
awarded; but there was substantial evidence to support the assess-
ment made, and I do not think I would be justified in holding it to
to be unreasonable, especially in view of the fact that I pointedly
cautioned the jury against rendering an excessive verdict. It must
be assumed that they regarded this caution, and rightly judged the
evidence. It is proper to add, in this connection, that what was
said in the charge as to the plaintiff being entitled to interest was
said in pursuance of a suggestion of counsel for plaintiff which was
acquiesced in by counsel for defendant, and not as accurately ex-
pressing the court’s understanding of the law. It was not excepted
to, and is not now complained of. The defendant’s rule for a new
trial is discharged.
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KOWALSLIV CHICAGO G W 'RY. CO.
b (Olrcuit Court, N.- D Iowa, B D. Twnuarys 1898.)

1. FEDEBAL CoUrTs—RULE OF STATE DECISIONS .
" As''to questions not invdlving the constitttion of laws of the United
‘States, or affecting the commerclal intercourse or business of the country
at large, but relating solely to a subject-matter within state comtrol, the
federal courts should follow the rules adppted by the state courts.

2 NEGLIGENCE OF PARENT—WHEN NoT IMPUTED TO CHILD.

The negligence of a father, as the driver of a wagon, in which his infant
child was riding, in failing to keep a proper lookout for a train at a rail-
road érossing, which contributed to the occurrence of a collision in which
the child was injured, is not imputable to the child so as to prevent its re-
covering for the injury from the railroad company, which was guilty of
. negligence In failing to properly guard the crossing.

8. RATLROADS—NEGLIGENCE—~GUARDS AT CROSSING.
The requirements of the statute law and of the ordinances of a city are-
not the sole standards for determining whether due care has been observed
by a railroad company to guard against accldeats at a crossing.

4, SAME—PROXIMATE CAUSE OF ACCIDENT. .

A court cannet say, as matter of Iaw, that because the driver of a wagon
failed to hear or heed the slgnals given by a train on approaching a cross-
ing, and was negligent in failing to keep a ‘proper lookout, the absence of a
flagman at the erossing :did'not proximately contribute to the eollision.

Action by Frank Kowalgski, by his next friend, against the Chicago
Great Western Raﬂway Company, submitted on motlon for new trial
after verdict by a jury in favor of plaintiff,

-N. H. Utt and A. Matthews, for plaintiff.
D. E. Lyon and D. J. Leneban, for defendant.

. SHIRAS, District Judge. The first question presented by the
:motion for a new trial in this cause is whether, ordinarily, the negli-
gence of a parent is to be imputed to his infant child, so as to defeat
-the right of recaovery on behalf of the infant against one whose negli-
-gence has caused personal injury to the child. Briefly stated, the
-facts are as follows: In-June, 1896, a collision ocecurred at a street
crossing in the city of Dubuque between a freight train on the defend-
ant’s line of railway and a wagon driven by the father of the infant
plaintiff, in which wagon were the parents of the plaintiff, then an
infant about three months 'old. The evidence tended to show that
the railway company was guilty of negligence, in that it did not have
-a;flagman at the erossing, and the jury, on this issue, found for the
:plaintiff. - The evidence also tended to show that the father of the
plaintiff, who was the driver of the team and wagon, was guilty of
feontributory neghgence in fot keeping a proper outlook when ap-
‘proaching the crossing. 3
The court instructed the jury that the negligence of the driver of
the wagon, even though he was the father of the plaintiff, could not
be imputed to the plaintiff, so as to defeat his right of recovery for
the injuries to his person; and the question presented by the motion
for a new trial is whether the court erred in thus instructing the jury.
In giving this instruction the court followed the ruling of the



